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PREFATORY NOTE. 


THE editors of the American Law Review desire to say a word on what 
may, by some, be considered the political character of some parts of the 
present number. They disclaim all intention of supporting any political 
party, or of binding themselves to maintain any political views ; at the same 
time, they cannot shut their eyes to the fact, that many of the political 
questions of the day present a legal aspect, nor can they deem it other than 
the duty of a law review to furnish a legal forum for the discussion of this 
legal aspect in a legal spirit. They have therefore inserted the article by 
Mr. Hurd on Theories of Reconstruction, not because they agree with 
its arguments or its conclusions, but because it treats the subject in a 
novel and dispassionate manner, which cannot fail to be interesting and in- 
structive to a lover of fair argument, such as every lawyer ought to be, 
whatever may be his political opinions. With the same intent, the Sum- 
mary of Events contains some briefer notices, presenting opposite views on 
similar topics. 

Another objection may be made, that legal opinions on questions of gov- 
ernment are not often of immediate practical benefit to the profession, and 
that they take the place of articles on humbler, but more generally useful, 
topics of law. Of this objection the editors feel the weight; and though 
they consider that the character of this number is, under present circum- 
stances, not unseasonable, they will devote attention in the future more ex- 
clusively to questions of municipal law. 

In conformity with the almost unanimous opinion of those gentlemen of 
the bar who have been consulted, the digest of English Reports continues 
to comprise all the cases contained in the English Law Reports. The 
present number contains the cases published in the monthly parts for July, 
August, September, and October. A full digest of the cases in the Third 
Volume of Wallace’s Reports is added. 

There is also commenced in this number a selected digest of the Ameri- 
can State Reports: this will be regularly continued; each number of the 
Review containing a selection from all the volumes of State Reports pub- 
lished in the preceding three months. 

The editors express their thanks to those gentlemen of the profession 
who have kindly furnished them with legal intelligence. 
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AMERICAN LAW REVIEW. 


Vou. I.] BOSTON, JANUARY, 1867. [No. 2. 


WALLACE’S REPORTS. 


TueRE are few volumes of reports more interesting than the three 
with which Mr. Wallace begins his labors. Besides the purely 
legal topics which are discussed in their pages, there is much to 
instruct the student of politics, of history, and even of the material 
arts. It is the good fortune of the present reporter to hold his 
place at a period when the questions to come before the Supreme 
Court of the United States are of unusual gravity and variety. 
The topics, growing out of the war, of international and constitu- 
tional law, transcend in importance any which have arisen since 
Marshall shaped the canon of constitutional construction. The 
reader of Mr. Wallace’s volumes cannot fail to be struck with 
the great field of learning and research which an American law- 
yer who keeps up with the law must traverse. Questions of land 
titles, arising on the Pacific Coast, demand of those who deal with 
them an acquaintance with codes absolutely unknown ten years 
ago to the American bar. The doctrines of the laws of war have 
received at the bar of the Supreme Court a discussion which has 
shed honor on the profession, and which will attract the attention 
of statesmen and publicists throughout the world. The subtilties 
of the laws of corporations, the most confused and difficult of all 
the great chapters of the law, are grasped and made clear in these 
pages with a sense and a morality to be appreciated only by those 
who have studied the errors of the past. The fame of the Ameri- 
can bar suffers no tarnish in the discussions before this high tri- 
bunal during the past three years. 
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Grateful as is this reflection, we have not been able to read these 
volumes without regret. The dignity and authority of the court 
whose opinion he reports, the magnitude and interest of the causes 
there discussed, and the learning and ability of the counsel who 
appear at its bar, demand of Mr. Wallace the highest qualities 
of a reporter. We intend to inquire frankly and fairly how far he 
possesses them. 

The task of a reporter, however difficult its performance, is per- 
fectly well understood by the bar. His head-notes should be 
absolutely brief, clear, and correct. He should state such facts 
only as raise the law of the case. The argument of the losing side 
should be reported so far only as will suffice to show the ground 
upon which the case was put; and it is never amiss to print the 
names of the cases cited by both parties. And, in every part of his 
_ work, the reporter should never forget that brevity, terseness, and 
the most careful choice of words, are his highest duties. 

The first thing which strikes the most careless reader of Mr. 
Wallace’s reports is their verbosity. In merely turning over his 
pages, we cannot fail to observe how very much we have of the 
reporter, and how little of the court. In Cliguot’s Champagne, for 
instance, we have eleven pages of statement of the case, and six 
only of the opinion of the court.. In the case of Zhe Bermuda, 
the facts occupy twenty-one pages, and the opinion seventeen. 
In Burr v. Duryee, nineteen pages and nime pictures are devoted 
to the statement of the case. The arguments are reported in fif- 
teen pages with twelve cuts, and twelve pages are allotted to the 
court. This list might be largely increased, but these instances 
will suffice. It is needless to tell the reader that this prolixity is 
unnecessary. If Mr. Wallace claims that he cannot state cases 
more briefly, he vindicates his integrity as a reporter by conceding 
his unfitness for his place. And this is not a mere matter of taste. 
No one who practises law needs to be reminded of the exceeding 
importance of conciseness in reporting. As a mere matter of econ- 
omy, the profession have a right to demand that no superfluous 
matter should swell the costly volumes which are indispensable to 
them in their business. To acquire and keep up such a library as 
every man in full practice needs is no light pecuniary burden. It 
is something of an imposition upon the profession to fill a book, 
which they can ill do without, with needless facts of no interest, 
and with woodcuts in a low style of art. In reporting the argu- 
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ments, Mr. Wallace is as prodigal as he is in his statements of 
facts. In many of the causes, he seems to have copied the briefs 
verbatim. In many instances, he prints long extracts from cases in 
State reports. In the Bridge Proprietors v. Hoboken Co., for 
example, he gives two pages of extracts from the opinion of Wil- 
lians, C.J., in the Enfield Bridge Case, reported in the 17 Con- 
necticut. In Baldwin v. Bank of Newbury, he prints a whole page 
from the opinion in Bank of The U.S. v. Lyman in the 20th of 
Vermont ; and there are many briefer quotations given from books 
which are familiar to the profession. Sometimes he preserves in 
his reports of the arguments flights of mere rhetoric, such as are 
not often addressed to courts sitting in banc, as, for instance, in the 
peroration of the counsel for the appellants in McGuire v. The 
Commonwealth. ‘The so-called temperance agitation has effected 
no abatement, on the whole, of the use or abuse of intoxicating 
drinks, and in the end will probably produce, by recoil, a state of 
things worse than that which existed before the agitation. No 
superiority, then, over the nation, is due to those legislators of Massa- 
chusetts, who pretend to be ‘ more powerful than Nature, wiser than 
Truth, better than God.’”’ To appreciate the value of such report- 
ing, the reader should recollect that the question before the court 
was the right of a licensed liquor dealer under the Internal Reve- 
nue Law to sell in violation of the State law. And what shall we 
say to this in the case of The Circassian? “ We are engaged in 
putting down a vast, awful, and wicked rebellion. We have had 
no countenance from the British Government, and have been ac- 
tively and constantly thwarted by the cupidity and wealth of 
British subjects. But the rebellion will be suppressed.” And so 
on through a page of patriotic eloquence. 

We charge Mr. Wallace with inexcusable prolixity in his state- 
ments of facts and his reports of arguments. Justice demands 
that we should prove our allegation by examples. We turn to the 
case of T'he Bermuda in the third volume. It is a prize cause, and 
it is fair to say that the main questions, which regarded the liabil- 
ity of the vessel to capture, turned upon the facts. The case of 
the Government was, that the steamer was enemy’s property, seek- 
ing to break the blockade ; and the proofs were the papers found on 
board, acts of ownership by enemies, the character of the cargo, and 
the conduct of those on board at the time of capture. The defence 
was, that the vessel was neutral property, and ,was bound on a 
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voyage between neutral ports. Mr. Wallace devotes two pages to 
the statement, that the registered owner was a British subject, 
that, the day after her registry, her owner executed a power to two 
South Carolinians, one of them a member of a house known to be 
engaged in blockade-running, to sell the vessel for any price they 
pleased, and at any place, within twelve months; that the vessel 
had already run the blockade under command of a well-known 
rebel officer ; and that, at the time of capture, she was commanded 
by a captain recommended by the firm above named, and who had 
already run the blockade. He then proceeds to describe the cargo, 
setting out minutely facts tending to show that the goods were 
designed for the rebel market ; and then proceeds as follows: “ A 
few memoranda also were found aboard ;— requests apparently 
from persons in Charleston to Captain Westendorff to buy things 
for them in England, and bring them through the blockade. A 
part of one may serve for illustration ;— from the perceptiveness 
with which harmonic colors are prescribed, and the dainty ‘ size’ 
and ‘ quality’ of the gloves, ‘ 63,’ ‘ best,’ obviously a lady’s ;” and 
then follows an order for various articles of female use. 

It was in evidence that there were persons on board known to be 
residents of South Carolina, who were registered under assumed 
names as ordinary seamen. Mr. Wallace reports this fact in the 
following flight. “So among the persons that embarked on 
the Bermuda, at Liverpool, were certain gentlemen residents of 
Charleston, but perfectly well known in circles of gentility and 
pleasure, both North and South, before the rebellion began. 
Among these, as was noted by counsel, was the late amiable Mr. 
John Julius Pringle, a gentleman of education and fortune, resi- 


dent in South Carolina during the winter, but at Newport, Rhode — 


Island, in summer, and, in that agreeable resort of taste and 
fashion by many pleasingly, and with regrets, remembered.” 


And the next page is devoted to the shipping list,—the names.’ 


of the “gentlemen” being delicately printed in Italics. What 
shall we say to such reporting as this? Mr. Thackeray would 
have given it a name which we refrain from applying. It is, of 
course, unlawyerlike. The amiable Mr. Pringle would have been 
offended by such fulsome adulation. As a report of the frivolities 
of a watering place, it would be in the worst taste. And, in its 
place in a volume of reports of the highest American tribunal, it is 
simply impertinent and silly. 
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The Fossat or Quicksilver Mining Case affords another illus- 
tration of Mr. Wallace’s peculiar method of reporting. It is 
exceedingly difficult to ascertain from the confused statement of 
facts what questions were open, as the case had already been twice 
before the court. The true meaning of the grant, which was in the 
Spanish language, seems to have been argued; and, in the course 
of the argument, the meaning of the word “ falda” was discussed. 
Mr. Wallace presents his readers with three pages of testimony 
and quotations bearing upon the translation of this word. As 
aspecimen of the manner in which this is done, we quote from 
page 675 of Vol. Il. “The third is a translation made by Juan 
de Janrequi, I think in the sixteenth century, from an Italian play. 
The following is an explanation of these four lines: *‘ A romantic 
young shepherd was very much enamored of a beautiful shep- 
herdess, who, perhaps from a spirit of coquetry, treated him with 
scorn; the young man took the disappointment so much to heart, 
that he madly threw himself from a neighboring precipice; and 
the lines of the poet are a description given by an old hermit of 
the condition and place in which he found the young man,” &c. 
Mr. Justice Nelson, in giving the opinion of the court, takes no 
notice whatever of this nonsense; and it is only from the opinion 
that we are able to understand what the case was. The case of 
Blackburn v. Crawfords, in the third volume, affords Mr. Wallace 
, a opportunity to display his rhetoric upon a question of the legiti- 
macy of children. Having occasion to say that the question was, 
whether or not the parents were married, he does it as follows: 
“This was a narrative sufficiently touching, and quite circum- 
stantial, no doubt. But was it true? Was the case one of a 
marriage solemnized in form, and kept a secret for five and 
twenty years; a romance, perhaps, discovered only by relatives 
not enriched, to be a reality; perhaps a mésalliance simply ? 
Or was it one of those less regular relations, — affairs, mutato 
nomine, of every day, and out of which men elaborate such infinite 
vexation for themselves and others from the pure element of the 
affections — misdirected?” This flight is not even English. What 
an “affair, mutato nomine, of every day’? may be, we can only 
guess. But this, and several pages more like it, are perfectly 
needless to the understanding of the case. In Sparrow v. Strony 
(3 Wallace, p. 100), two technical questions were raised and dis- 
posed of; and it was also held, that a controversy concerning a 
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possessory right to a mining claim existing under the express 
sanction of the territorial Legislature, and the implied sanction of 
the national Government, related to a subject-matter capable of 
being valued in money so as to give jurisdiction. In his statement 
of facts, Mr. Wallace exclaims: “ Independently of this, however, a 
special kind of law —a sort of Common Law of the miners, the off- 
spring of a nation’s irrepressible march, lawless in some senses, 
yet clothed with dignity by a conception of the immense social 
results mingled with the fortunes of these bold investigators, — 
had sprung up on our Pacific coast,” &c. But even this does not 
satisfy him. He adds a long note, which begins, “The matter, 
which, besides its curious legal aspect, presents a social phenome- 
non that seems to tell that the Gothic fervor of invasion, long 
abeyant in the civilization of England, swells again within our 
blood —a history, too, which glitters with romance and wonder— 
deserves a fuller and another sort of record than the reporter can 
give it.” Fortunately, it is not necessary to understand this fine 
writing in order to discover the very important point which the 
case decides. And we leave it as a species of ethnological and rhe- 
torical conundrum for those to guess at who have the time. The 
case of The City v. Babcock decides two points: first, that the Su- 
preme Court will not decide questions not presented by the record; 
and second, that, when the jury have found a fact, that court will not 
examine the evidence to see if it be true. The report of this 
unimportant case opens in what Sir Walter Scott would have 
called the big bow-wow style, as follows: “ Among the festal 
anniversaries of the city of Providence, R.I., is that known as 
‘Commencement Day.’ Upon this occasion Brown University 
gives its degrees; and citizens and strangers throng the town. 
Upon the anniversary of 1859 (sic), Miss Babcock, of Connecticut, 
visited Providence and was participating in the spectacle. A pro- 
cession was passing through one of the streets in a central part of 
the city, and Miss Babcock, who was walking in the same street, then 
filled with people, fell through an opening in the pavement which 
gave entrance into a cellar below, whereby she was severely 
injured.” The late Mr. James could hardly have done this bet- 
ter. We are at once sorry for Miss Babcock of Connecticut, and 
we wonder whether she was a blonde or a brunette. That s0 
graceful an introduction should lead only to such trivial and unin- 
structive law is an accident which Mr. Wallace, of course, could 
not help. 
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Does any one demand more proof of the prolixity and absurdity 
of Mr. Wallace’s official style? These are but specimens, and the 
curious can find more by opening his volumes almost at random. 
Concerning this method of reporting, we have a perfectly distinct 
opinion which'we do not hesitate to express. It is disrespectful 
to the high tribunal whose decisions Mr. Wallace reports. It is a 
fraud upon the profession who buy these costly volumes, and have 
aright to demand that they should not pay for rhetoric which 
would be dear at any price. It is a discredit to the American bar, 
whose learning and culture Mr. Wallace misrepresents in the eyes 
of all who consult his reports. And it is an exhibition of imperti- 
nence, triviality, and incompetency unique in the records of our 
jurisprudence. 

If all these words enabled Mr. Wallace to attain tolerable accu- 
racy of statement, it would in some measure palliate his offence. 
But the reader will be struck with the loose and heedless way in 
which his head-notes are constructed. In Kutter v. Smith (Vol. 
Il., p. 491), we have a striking illustration of his carelessness 
in this most important of his duties. The note is as follows: 
“The law imposes no obligations on a landlord to pay the tenant 
for buildings erected on demised premises. The innovation on the 
common law, that all buildings become part of the freehold has 
extended no further than the right of removal while the tenant is 
in possession.” Grammatically, the word “that” here refers to 
“innovation ;” and the sense is thus the exact reverse of the 
truth. On turning to the opinion, we discover how this error hap- 
pened, and at the same time we are enabled to judge how far we 
can rely on Mr. Wallace’s accuracy. Mr. Justice Miller says: 
“The doctrine concerning this class of fixtures, which is a strong 
innovation upon the common-law ru/e that all buildings become a 
part of the freehold as soon as they are placed upon the soil, has 
extended no further than the right of removal while the tenant is 
in possession ; and has never been held to give a right of action 
against the landiord for their value.” It is easy enough to see 
how the blunder was made; but what must we think of the care- 

i lessness which made it ? 

It is not too much to say, that the discovery of one such error 
may well destroy confidence in all his head-notes, and imposes on 
counsel the labor of hunting through the opinions whenever they 
consult the reports. As a specimen of thoroughly bad reporting, 
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we refer the reader to the first case in the second volume. The 
plaintiff had contracted to build a house on defendant’s land, and 
to make it fit for use and occupation. Owing to a defect in the 
soil, the building sank, and it was necessary for the defendant to 
expend money in restoring it. This money she claimed a right to 
set off against the plaintiff's claim for building, and it was held 
that she might. Now, it does not appear anywhere in the state- 
ment of facts, whether the contract was for a fixed price, for a per 
diem compensation, or in what other manner it was to be com- 
puted. We can infer from the opinion, and from the rule laid 
down, that the contract was for a specified sum, to be paid on the 
delivery of the building. But such a fact ought not to be left to 
be hunted out by a study of the whole case. The reporter further 
says: ‘Some other questions were presented in the course of the 
trial below, and referred to here; as for example, How far, when 
a special contract has been made, the plaintiff must sue upon it? 
how far he may recover in a case where as was said to have been 
the fact here, the plaintiff had abandoned his work, leaving it unfin- 
ished ? how far ‘ acceptance,’— when such acceptance consisted 
only in a party’s treating as her own a house built on her ground, 
—waives non-fulfilment, there being no bad faith in the matter? 
and some questions of a kindred kind.” Part of this obscure state- 
ment is made by putting into interrogative form the observations 
of the court. The questions are interesting, and, if we knew the 
facts, the ruling of the court upon them would be of great value. 
As it is, we can only guess at the bearing of the decision, and the 
profession is thus deprived of useful law. 

Enough has been quoted to sustain the charges we have been 
constrained to make against Mr. Wallace’s mode of reporting. 
There are many minor defects which we had marked for com- 
ment. Among them, none are more offensive than his use of Ital- 
ics, which disfigure every page, and are often used to emphasize 
facts wholly without bearing on the case. He does not always 
write grammatically. What, for instance, is the meaning of this 
sentence? “Whether an order for execution for the balance 
($519.23) due on the mortgage was rightly made; and whether 
the fact that the Supreme Court of Nebraska Territory, which made 
it, was so organized under the organic law, by the legislature of 
the Territory, and not by the Judiciary Act of 1789, that a pre- 
cedent binding courts established by the act did not apply to one 
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like the Supreme Court of the Territory aforesaid?” Here the 
noun “fact” is without a verb, and the meaning is absolutely 
undiscoverable.. In Vol. Il., p. 47, he speaks of a “ contin- 
gent sort of contract.” In the head-note to Burr v. Des Moines 
Co. (Vol. I., p. 100), we are informed that the court “ benignantly ” 
dismissed the cause. We constantly read of doctrines being “ re- 
declared.” We could fill pages with specimens of bad English, 
bad taste, and inaccurate statement, but these will suffice to illus- 
trate this remarkable style of reporting. 

We wish to be just to Mr. Wallace, and we therefore concede 
that there are abundant marks in his volumes of anxious and care- 
ful labor. But this very fact tells conclusively against his fitness 
for his place. If he were merely careless, he might reform and 
become a tolerable reporter. But his elaborate and bombastic 
‘statements of fact prove that he radically misconceives his office. 
He takes great pains to do what is utterly unfit to be done in a 
volume of reports. Before he can begin to learn his duties, he 
has so much to unlearn, he must undergo such an intellectual 
revolution, that we despair of him. It has not been pleasant to 
speak of him as we have been obliged to do. It would have given 
us great pleasure to welcome his volumes as scholarly contribu- 
tions to American law. But reviewers have duties, and no law 
review would be worth printing, if it spared such reporting as that 
before us. We deal with Mr. Wallace as an incompetent public 
officer, and we have sought only to do justice between him and 
the profession. 

For every evil there should be a remedy. To insure us against 
such reports in the future, nothing less will suffice, than that Mr. 
Wallace should cease to be reporter. If this cannot be, then we 
demand in behalf of the profession, an entire change in his theory 
and practice of reporting. He must be more brief, more accu- 
rate, and more modest. He must abandon the ambition of com- 
bining the style of the New York Ledger with the grave wisdom 
of the bench. He must cease to quote poetry and to pay compli- 
ments. And we earnestly ask the high tribunal whose delibera- 
tions he attends, to require their reporter to perform his duties 
respectfully toward them and honestly toward the profession. 
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THEORIES OF RECONSTRUCTION. 


Ir will perhaps be generally received as a truism, that the deter- 
mination of the person from whom the rule derives its authority 
is essential to acquaintance with any system of law. If this is 
accepted, may it then be said that there can be no knowledge of 
constitutional law, without knowledge of some person from whom 
its coercive power is derived? If we say, by way of objection, 
that the very meaning of the word constitution is inconsistent with 
this; or, that constitutional law is that which enables us to ascer- 
tain the person from whom all laws, properly so called, whether 
public or private, derive their authority, —it is plain that we give 
the name constitutional law to something which is not law; or, 
at least, not law in the sense of a rule of action prescribed by a 
superior to an inferior. 

The existence of the superior from whom the rule proceeds 
must, as an object of knowledge, be distinguishable from the 
existence of the rule. Even if the rule and its author are not 
separable as objects of knowledge, they are as objects of thought. 
Practically, however, a knowledge of the person from whom the 
law derives its authority is not essential to acquaintance with 
any particular system of municipal law. The profession or prac- 
tice of law as an occupation does not, generally speaking, require 
this knowledge. It is, in its nature, political, not legal knowl- 
edge. . 

In the degree that this distinction is forgotten, the words con- 
stitution and constitutional law will be used in a more or less 
undetermined sense. Among ourselves especially, and, to a pro- 
portionate extent, in foreign countries, when our internal politics 
have been discussed, has this distinction been ignored. We have 
been accustomed, from the period of our earliest interest in such 
subjects, to speak of the Constitution of the United States, and 
to conceive of constitutions in general, only as objects of legal 
knowledge. We have referred ourselves to them only as we 
might to a statute, as to a means of determining legal rights 
and legal duties. Before the rebellion, it was regarded as the 
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highest duty of the patriot to exhibit and inculcate reverence 
for the written constitution of the United States as the supreme 
law, without reference to any other constitution as higher polit- 
ical idea. We were content to have a constitution applicable as 
law, without caring to acknowledge any actual person as having 
the will and the power to maintain it. At the outbreak of the 
secession movement, the same habit of thought continued to pre- 
vail at the North among all parties. Those who most heartily 
opposed that movement as rebellion spoke of loyalty to the Con- 
stitution and the government formed under the Constitution ; or, 
if they spoke of loyalty to the nation, or to the national cause, 
or to the national government, it was still without any attempt 
to discriminate any particular persons in being, as giving to that 
Constitution its authority and title to veneration. From the time 
of the first appearance of rebel armies in the field, we have habit- 
ually spoken of the war against them as an effort on the part of 
the government to maintain the law, found in the Constitution, 
or derived from it, against those who had unlawfully assembled 
to resist it. We endeavored to solve all questions which arose, 
in making this effort, by reference to the decisions of legal ques- 
tions which had occurred in Shay’s Rebellion, or in the Whiskey 
Insurrection, or the cases of resistance to the Fugitive Slave Law 
of 1850. The general government proposed, at first, only to 
“hold or retake its forts and other property” which had been 
unlawfully seized, and to re-establish its courts, custom-houses, 
and post-offices, which had been suspended by the resignation 
of the judges, marshals, collectors, and other officials. The army 
and navy of the United States were supposed to act the part of 
special constables, or of a posse comitatus. The idea of coercing 
States was repudiated. The Government took the attitude of 
self-defence only. The rights of the “ seceding” States under the 
Constitution were to remain inviolate. Those States were not 
to be “invaded.”* It was at first generally supposed at the 
North, that the result of success on the part of the Government 
would be simply to set the statute law, founded on the written 
constitution, together with that Constitution as law, into effectual 
operation, as before, in certain districts wherein its ordinary 
course had been interrupted by violence. It was expected that 


* MacPherson’s Pol. Hist. of the Rebellion, p. 106. Mr. Lincoln’s Inaugural and 
Reply to the Virginia Delegates, April 13, 1861. Ibid. p. 112. 
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the Constitution, which then would become, as before, the undis- 
puted law of the land, would operate as before; being, of course, 
enforced with greater or less strictness, according to circum- 
stances, so far as it contained provisions applicable to the trans- 
actions of the rebellion. The prevailing maxim at this time was 
“The Constitution as it is, and the Union as it was.’’* 

This view of the relation between the rebellion, the war, and 
the written constitution, was not materially altered by speaking 
of the Constitution as a compact which had been violated, rather 
than as a law which had been resisted. For the obligation of the 
compact was supposed to be the result of a law, and to enforce 
this law was the duty of the Government. But the requirements 
of this law were supposed to be known from the compact itself. 
It was assumed, that, when the compact should be enforced, every 
thing, as matter of law, should be as before; except as there 
would be punishment for violation of rules of law founded on 
the compact. This could be only in the case of private persons, 
after conviction of the treason of levying war against the United 
States, mentioned in the Constitution, Art. III, Sec. 3. 

According to these views of the Constitution, or of the com- 
pact, the seceding States had not acted in the rebellion; or, 
though they might be chargeable with breach of faith, they had 
done nothing affecting their political or legal status. It was 
argued, that, as their power of action was limited by the law con- 
tained in the Constitution, their ordinances of secession were 
null and void. The resistance to the law and to the authority 
of the general government was the crime only of the rebellious 
citizens of those States. At the same time, it was supposed that 
there were citizens of those States, perhaps even a majority of 
the whole, or at least a large minority, who had not participated 
in this crime. It was commonly said, that, even if these persons 
constituted a very small minority only, yet their rights, whether 
legal or political, could not be impaired by the act of others. 
Even if all those persons in the State who administered the State , 
government had been unfaithful to the Constitution of the United 
States, which, by the last clause of the sixth article of that instru- 
ment, they were required to swear to support; yet the loyal citi- 


* Compare the series of Resolutions relating to the War, in MacPherson’s Pol. Hist. 
of the Rebellion, pp. 235-294, and Propositions for Peace, ibid., 294-302, especially 
Mr. Crittenden’s Resolution of July 22, 1861. 
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zens of the State, though thereby deprived of a State government. 
could not be deprived of any rights belonging to them under the 
Constitution of the United States, and therefore, it was argued, 
their individual right to be citizens of a State of the United States 
still continued. As the negroes were supposed to be interested 
in the preservation of the Union from motives peculiar to them- 
selves as a class, it was sometimes suggested, that in them “ the 
loyal inhabitants of the State” might, in case of necessity, be 
found. In the “ loyalists” or “ loyal citizens,” at any rate, it was 
supposed that the State would be always discernible. 

This view was the fundamental idea in Mr. Lincoln’s Message 
of December 8, 1863, and Proclamation of Amnesty (MacPher- 
son, 146). It continues to be maintained by many, and may be 
regarded as the basis of that “ policy” which has been, during 
the year past, initiated by Mr. Johnson, and supported by those 
who call themselves the “ Conservatives.”” Their views have been 
formally enunciated by the convention which met at Philadelphia, 
on the sixteenth day of August, 1866, in a Declaration of Princi- 
ples, and an Address to the People of the United States. Accord- 
ing to this conservative view, “the loyal people” of the formerly 
“ seceding ” or “ rebel”? States are now to be found in all residents 
of the same who have taken the oath of allegiance under the 
President's Amnesty Proclamations.* In the third proposition 
in this Declaration of Principles, and also more fully in the 
Address, the doctrine is advanced, that it was, and has always 
continued to be, the duty of these States to be represented in 
Congress, and take their part in the election of president and 
in the general government. This being their duty, it is argued, 
it must also, be their right. The duty and the right are described 
as existing under law, that law which it was the object of the 
war on the part of the Government and the North to enforce. As 
these States are now ready and willing to limit their local action 
to the exercise of the powers “reserved” by the Constitution, 
and, at the same time, to participate in the administration of 
the General Government, it is maintained by the Conservatives, 
that they are no longer “out of their practical relations” to 
the United States or to any body. The President claims that 


* Compare the Proclamations issued in July, 1865, appointing provisional gov- 
ernors for the States of Georgia, &c., and the review of the President’s action in the 
majority report of the Joint Committee on Reconstruction, June 18, 1866. 
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these States have already, under his provisional governors, been 
guaranteed by the United States in the enjoyment of republican 
governments. The “conservative” policy, therefore, is founded 
on the idea of reconstruction by enforcing the Constitution as 
an object of legal knowledge. 

As the appeal to arms assumed the form of war between belli- 
gerent nations, and the issue of the contest seemed to approach, 
these views became modified among many who had held them 
at the North, through their insensibly substituting, in place of 
the law which was to be enforced in virtue of the constitution 
or the compact, the international law upon which relations 
between independent nations depend for their sanction, and 
which, in fact, is the only existing law to which, if to any, the 
legal foree of the supposed compact could be ascribed. Doubt 
less, among those who denied the right of secession, and sup- 
ported the Government, there were many who, without any 
sense of inconsistency, regarded the war from first to last as 
an international contest between the Northern and Southern 
States. The greater number of those who took this view were 
probably to have been found among those who, at first, advo- 
cated peaceful separation, or new compromises with the South, 
and who were opposed to the war. . Such persons are now proba- 
bly supporters of the conservative policy, and, with less con- 
sistency, argue that, since the success of the Northern States 
has been assured, the jurisdiction of international law has ceased, 
and that of constitutional law has been restored. But it seems 
to have been supposed by many of those who were most zealous in 
maintaining “the integrity of the Union,” that the Government 
had the right to apply international law, not only to enforce the 
compact in behalf of the non-seceding States, but as the law under 
the compact. The idea prevailed, more or less distinctly, that the 
laws of war applied, under the Constitution, as in an international 
war for territorial and personal dominion ; and that success might 
do more than secure to the General Government the power to exact 
obedience to the law expressed in the constitution or compact. It 
was supposed that it might also secure to the Government the 
right to apply the law of war, as law under the compact, in im- 
posing terms of peace upon the conquered. Hence it was con- 
tended that the Government might require the “ seceding” States 
to accede to conditions not in the compact, but which might thus 
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be derived from the law which had originally given the compact its 
force, because they could be regarded as penalties imposed by that 
law for the violation of such compacts. 

Probably, there have been some who have conceived of a quasi- 
international law applicable by the General Government under the 
compact ; a law resembling the public law of the feudal nations of 
Europe, or very like that of the old German Empire and its suc- 
cessor, the recently defunct Bund. The State governments were 
regarded as subinfeudators in arms against their liege lord. But 
the States themselves were to be compared with the territory and 
vassals which constituted the fief, and which might be recognized 
under the public law as still in existence, even when the feoffee 
had forfeited life and estate. Hence it was often said, that these 
States had been unfaithful to their allegiance to the national gov- 
ernment, or to the nation, or to the United States, and were there- 
fore liable to penalties, and to forfeiture of their political powers 
under the Constitution. 

The theory of governmental rights founded on conquest gained 
adherents, especially after Mr. Lincoln had consented to issue his 
Emancipation Proclamation. Those who had asserted his author- 
ity to emancipate under the laws of war soon began to see, if they 
had never seen it before, that, if the liberty promised was to have 
a legal basis, when the military force should have been withdrawn, 
something was required having more of legislative character than 
the command of an executive officer. The step of treating the 
slaves as free having been taken, it was urged that some legal con- 
firmation of this naked pledge must be obtained from some quar- 
ter. But if a right to require this from the seceding States was 
supposed to follow from the right exercised in the Proclamation, 
it could be ascribed only to the law of international warfare.* At 
first, it may have been common to rely on the loyal portion of tlie 
citizens of the seceding State to give freely this confirmation, 
which it was afterwards thought might be imposed upon the State 
as a belligerent enemy. 

This view seems to have culminated ia the establishment of 
State governments in Louisiana, Virginia, Arkansas, and Ten- 
nessee, by conventions called by provisional governors appointed 
by Mr. Lincoln. Afterwards, and especially after the dispersion 


* Compare Mr. Lincoln’s Message, Dec. 8, 1868 (MacPherson, p. 146). 
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of the rebel armies, the inconsistency of treating as a conquered 
enemy State governments which were supposed to be derived from 
the political capacity of the loyal citizens of the State may have 
attracted attention. Certainly, the theory of a loyal minority, hav- 
ing all the rights and powers of a State, became less prominent 
with those at the North who had most ardently sustained the war. 
It never had been favored by those who regarded slavery as the 
cause and object of the rebellion, and liberty as giving the reason 
and the right of carrying on a war for its suppression. Since Mr. 
Johnson’s policy has been developed, under which the loyal mi- 
nority were recruited, by amnesty or pardons, from the ranks 
of the rebel majority, less has been said of loyal minorities as 
representing the States. It seems. latterly to have been generally 
conceded, that, whether the States are regarded as occupying only 
such relations as are recognized by the written constitution, or such 
as can only be referred to the law of warfare, the citizens of those 
States, independently of their personal connection with the rebel- 
lion, now constitute the State. Leaving out of view the ques- 
tion whether individual citizens may or may not be punished, or 
have or have not received pardon or amnesty, it was held that the 
States, as political persons, were the parties whose relation to 
the General Government had been affected by their violation of the 
compact, or of the law which maintained their compact. 

It was anticipated under this view, that, when the rebellion 
should be suppressed, these States could be required to submit to 
conditions imposed under the law which had been enforced. This 
period having arrived, the question arose by whom these conditions 
should be imposed; whether by the President as the executive of 
the law, or by Congress as the legislative under the compact. In 
the issue between the President and Congress during its last ses- 
sion, the former claimed that all had been done that could be done 
by way of executing the law under which the compact had been 
enforced ; and the latter claimed that the legislative authority was 
yet to be exercised under the law of conquest. 

Some such theory of a right founded on conquest seems to have 
prevailed in the debates of the last session, and in the public 
addresses which have been delivered during the fall in support of 
the amendments proposed by Congress. In the majority report 
of the Joint Committee on Reconstruction, June 18, 1866, a like 
theory appears more prominently than any other. In the state- 
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ment of “the general facts and principles applicable to all the 
States recently in rebellion,” an organization of States into “ a con- 
federacy which levied and waged war, by sea and land, against the 
United States,” is spoken of. It is said, that, besides proving that 
they had “ established, with the consent of the people, republican 
forms of government in harmony with the Constitution and laws 
of the United States, that all hostile purposes had ceased,’ they 
“should give adequate guarantees against future treason and 
rebellion, — guarantees, which shall prove satisfactory to the gov- 
ernment against which they rebelled, and by whose arms they were 
subdued.” These States having, it is here said,‘ by treasonable 
withdrawal from Congress, and by flagrant rebellion and war, for- 
feited all civil and political rights and privileges under the Consti- 
tution, they can only be restored thereto by the permission and 
authority of that constitutional power against which they rebelled, 
and by which they were subdued.” “ These rebellious enemies 
were conquered by the people of the United States acting through 
all the co-ordinate branches of the Government, and not by the 
executive department alone. The powers of the conqueror are not 
so vested in the President that he can,” &c. 

We might perhaps be justified in describing the congressional 
plan of reconstruction as distinguished from the conservative 
policy, by being founded on the idea of conquest under a law of 
war contained in the Constitution. This idea has been very dis- 
tinctly presented in public addresses, oral and written, by promi- 
nent advocates of that plan. 

But it should be noticed, that, in the same report, it is also inti- 
mated, that ‘“ the people of these States may have placed themselves 
in a condition to abrogate the powers and privileges incident to a 
State of the Union, and deprive themselves of all pretence of right 
to exercise those powers and enjoy those privileges.” This pas- 
sage, and others in connection, suggest the doctrine of “ State 
suicide,” which has, at different times, been advanced by Senator 
Sumner and others. By carrying out this doctrine, the question of 
reconstruction seems resolvable into that of the power of Congress 
to legislate for territories of the United States, and to admit new 
States into the Union. But the committee seems to have been held 
back from this doctrine by a rather reluctant recognition of the 
popularity of the doctrine that the seceding States are still “in the 


Union,” and by an apparent dread of the dogma, so much mis- 
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applied iy this country, that “ taxation and representation must go 
together.” They do not “deem it necessary or proper to discuss 
the question whether the late Confederate States are still States of 
this Union, or can ever be otherwise.” They are ready to “ grant 
this profitless abstraction, about which so many words have been 
wasted.” But they urge that “a State within the Union has 
obligations to discharge as a member of the Union. It must sub- 
mit to federal laws, and uphold federal authority. It must have 
a government republican in form, under and through which it 
can discharge its obligations.” This corresponds with Mr. Sum- 
ner’s argument, that these States, by rebellion, are without such 
governments as the Constitution requires, and therefore are not 
States, if a State is what it is by.its government. In this aspect, 
the “ State-suicide” theory rests on a law in the Constitution, 
binding on the States, which makes it obligatory on them to have 
republican governments. In this characteristic it resembles the 
conservative view of the law to be applied in reconstruction, 
according to which it is the duty of the States to be represented in 
Congress. But Mr. Sumner contended, that these States should 
not be counted when numbers were to be estimated in the adop- 
tion of amendments, and that Congress has full power to deter- 
mine the qualifications of voters for new conventions in those 
States. The committee content themselves with arguing, that, hay- 
ing thus destroyed their own lawful governments, they have no 
right to participate in the general government, and Congress 
recognizes them as States in proposing to count them as such on 
the adoption of the amendments. However, since their adoption 
of the amendments is proposed as a condition of their restoration, 
the congressional policy requires to be supported by the theory of ' 
a law of war subordinate to the written constitution. 

_ According to another view of the question of reconstruction, 
the law which was violated in the rebellion, and which should now .- 
be enforced by the General Government in the name of the Con- 
stitution, and as the object for which that Constitution as law was 
created, is to be identified with the principles of abstract justice. 

With regard to the nature of the law to be enforced, in accord- 
ance with this view, rather than with allusion to the political con- 
nections of its supporters, we may here call it the Radical view. 
It is not desirable or necessary to mention here any particular 
persons as being the prominent advocates of this view. But it is 
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important to notice of the great majority of those who support it, 
that they are gathered from the adherents of two schools which 
have on other questions stood in very antagonistic relations. 
These will be recognized if we designate them as the school de- 
rived from Puritan theocracy, and the school derived from the 
Encyclopedists of the last century, and now represented by the 
European Rationalists under a variety of names. The one inclines 
to find authority in the individual conscience discerning the will 
of God; the other, to find it in the axioms of reason applied by 
the individual understanding. The tendency in each is to dis- 
allow objective standards in matters of faith or matters of duty, 
and to regard all law as matter of subjective determination. In 
accordance with this view, it is said that the war was a war of 
ideas; that the ideas of liberty, natural justice, equality, &c., 
were engaged in conflict with slavery and other antagonisms. 

It will be noticed that these three several views have this common 
characteristic, that in each the whole question of reconstruction 
is regarded as matter of legal determination. The General Gov- 
ernment is regarded as vindicating some law; whether it be a law 
acting on natural persons only, or one acting on the States, in 
their political personality, as well as on their inhabitants, — a law 
either contained in the written constitution or implied in it, or a 
law which underlies it, and gives it authority. 

Even the doctrine of State suicide, as it has been generally 
maintained, is regarded as the result of failure to obey consti- 
tutional provisions, which impose an obligation upon the States to 
have governments, and such as shall be republican in form. We 
distinguish, however, this view of the doctrine of State suicide, 
from another to be afterwards considered as a result of facts and 
principles more truly political. 

It is not at all surprising, that, in the commencement and al- 
most throughout the whole of the contest, the alternative of the 
enforcement or non-enforcement of a law contained in the written 
constitution was regarded by the people of the North as the only 
one to be considered. As in every other rebellion or insurrection, 
resistance to law indicated its beginning and progress ; and the law 
thus violated was certainly to be found in the written constitution. 
In countries under an integral, undistributed, or consolidated gov- 
ernment, unsuccessful rebellion can never have any other character 
than that of resistance tu law. 
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But in the present instance the nature of the contest was com- 
plicated by the fact, that those who, as individual citizens, resisted 
the law, and thereby severally incurred its penalties, were those 
who in a corporate capacity constituted the political people of a 
State of the United States ; holding, as such, independent political 
powers for the use of which they were not controllable by any ex- 
ternal authority. 

This fact was, at first, not noticed at the North, or was sedu- 


- lously ignored by the General Government and those who supported 


it. Indeed, the fact was to a certain extent concealed under the 
idea, that this political people of the State was to be found only in 
those inhabitants of the seceding States who had not consented 
to the rebellion. 7 

But by the great majority at the South, and of those who in the 
North justified the course of the secessionists, States were re- 
garded as the only agents in those acts which in the North and by 
the General Government were called rebellion, and States as the 
only parties engaged in the contest. They denied that law had 
been resisted, or that rebellion had occurred. The actors in the. 
secession movement claimed to be identified with the political peo- 
ple of the States. By all who maintained the right of secession, 
it was held, that, on the adoption of an “ ordinance of secession ” by 
any State, the written constitution of the United States ceased to 
have any legal force therein, whatever it might still have in other 
places. This written constitution was held to be the result of a 
compact which each State had made with the other States, which 
was binding on each State in the inception, and continued to be 
binding thereafter only by its assent, which it was, in the nature 
of the case, always free to give or to withhold. The obligation of 
the contract was held to be a moral one only, of the existence 
and extent of which each State must judge independently. They 
asserted that the slaveholding States had been absolved from all . 
obligations of this kind by an antecedent or intended breach of 
faith on the part of the Northern States. 

In accordance with these views, the seceding States professed to 
regard the General Government as a foreign government, in re- 
spect to which their confederacy was a foreign country. They 
claimed recognition from that government and from foreign coun- 
tries as independent confederate States. This claim they did not 
profess to rest merely on their national strength as a people, or in 
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trust that it would enable them to acquire, either rightfully or 
wrongfully, the powers of an independent nation. They professed 
to believe, that all those powers had always belonged, in fact, to 
each State from its first existence ; and that, under their delega- 
tion only, a portion of those powers had been exercised within 
their several limits by a federal government. They professed to 
have supposed that that government would never claim to retain 
the powers referred to, or would not be supported in so doing by 
the people of the Northern States. They claimed to be * let alone” 
by that government; and the war was asserted by them to be, on 
their part, a war of self-defence against foreign aggression. They 
therefore regarded the contest as one for the possession or mainte- 
nance of political sovereignty, the source of law, public and private. 
The war was, in their view, waged on either side to support a 
constitution, but a constitution which was an object of polit- 
ical knowledge. It was not to determine whether existing law 
should or should not be enforced, but to decide a strife for do- 
minion. 

This view of the war was that which seemed to prevail with 
foreign observers, most of whom professed to think that it could 
not present itself to the North in any other aspect. They appeared 
to think with Earl Russell in 1862, that the war was waged by 
the South for independence and the North for empire. 

It is not easy to say whether any other view of the nature of 
the contest is now received among the people of the Southern 
States. Since they have been compelled to abandon all action 
tending to support the State-Rights view of the Constitution as 
matter of political knowledge, the question has been with them, 
not what they should think, but what they should do, by way of 
acquiescence with some other view of the Constitution. Any 
question as to the consequences of their action during the rebel- 
lion is now to be considered as one before the whole country, to 
be judged by all persons, without regard to their political antece- 
dents. 

To the Radical view, as already described, the objection lies, 
that, while it may propose to rest on law, and repudiate any re- 
liance on a revolutionary basis, that law has no objective exist- 
ence, not being identified with the will of the person, whoever that 
may be, from whom the law governing the case must proceed. 
Ideas are potent things, but they operate as subjective knowledge. 
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It has no bearing on the question of the law, to say that the war 
was one for liberty against slavery, or that it was the “irre. 
pressible conflict,’ or was to determine whether the doctrines 
asserted in the Preamble to the Declaration of Independence 
“that all men are created equal, and have certain inalienable 
rights, among which are life, liberty, and the pursuit of happi- 
ness,” should be applied to determine private relations. It has 
often been claimed before the war, but without the slightest 
foundation, that the Declaration was applicable in this way. The 
enjoyment of individual rights was not at issue in the Revolution, 
and was not any better secured after it than before. Perhaps 
not even so well secured: because, before, the rights of the Brit- 
ish subject, at least if of the white race, rested on a charter 
sealed by the will of a nation; but, afterwards, the rights of the 
American citizen, whether black or white, had their guarantee only 
in the will of a State exercising the “ reserved” powers. If it were 
to be conceded that the late war was waged to fulfil the pledge 
of the United States to secure republican governments to each 
State, as was held by Mr. Johnson and by Congress as well as by 
the Radicals, it is not true that there is any legal standard of re- 
publican government which demands that the elective franchise 
should be given to every adult’ male, or even without distinction 
of race. That it should be so given is simply a doctrine of politi- 
cal ethics, which anybody is free to accept or reject. It cannot 
be shown to have any support in the historical development of 
law in this country, or to be received in the modern jus gentium, 
universal jurisprudence. It therefore will not be law until posi- 
tively declared by some possessor of supreme political power in 
and for some particular territory or jurisdiction. Where this pos- 
sessor of power is ascertained, anybody so inclined may, if he can, 
persuade him, her, or them, to legislate on this basis. Whether 
these subjective truths or untruths can determine the persons 
who in any place are the possessors of supreme power is not a 
legal, but a political question, to be considered hereafter. 

This radical view of the legal question rests on the false doctrine, 
that, in legal matters, the subjective standard of right determines 
the objective rule; whereas the reverse is true. The possessor of 
supreme power may claim to be guided by such a standard; and 
when any such standard, real or supposed, is identified with the will 
of such possessor of power, it will become the basis of legal relations. 
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It may be atrocious, subjectively considered, that those who partici- 
pated in the rebellion, even though they may not have undergone 
trial and sentence for their treason, should now share in the gov- 
ernment of the whole country, or should have rights in the govern- 
ment of the State which are denied to others who desired the success 
of the national cause, or that anybody should be willing to pay 
advances made to promote the rebellion by anybody else. It may - 
be that there is no prospect that out of the resources of the 
Southern States a sufficient proportion will be devoted by the local 
authorities to the education of the negro population. It may be 
that by such possibilities the national credit is exposed to deteriora- 
tion, and that the freedman cannet be as secure in the enjoyment 
of life, liberty, and property as others; and it may be, that, as 
a consequence, the expectations held out to “ the national credi- 
tor and the national freedman” by the General Government, or by 
somebody else at the North, would be more or less exposed to disap- 
pointment. 

But we may be fully satisfied of the rule of abstract justice in 
regard to these matters, and yet, unless these requirements can 
also be referred to the will of some actual person having the 
power to establish them, there is no law applicable to these mat- 
ters. The ethical fitness of the rule which the radical view would 
include may be admitted in every particular. But the rule has 
not been shown to be connected with the will of any possessor of 
supreme power whatever. The radical view fails, therefore, so far 
as it proposes only to apply the constitution as law. 

We do not care to inquire here, whether the radical policy is not 
to bring about this very connection between the measures desired 
and the will of a possessor of supreme political power, or whether 
those who support it do not assume that such a person is found in 
the General Government. But, by entertaining the possibility 
of this, the question of reconstruction becomes one respecting the 
Constitution as an object of political knowledge. This we shall 
consider hereafter. We have been, and are still, limiting ourselves 
to the consideration of the question as a legal one only ; and have 
regarded the radical policy only as it may call for the application of 
existing law, and accept tlie written constitution as law, and the 
war as for the enforcement of that constitution and that law. We 
are taking up the radical view of the law enforced by the war. 

The radical view, however, is not supposed to be:based solely on 


THEORIES OF RECONSTRUCTION. 


the assumed legal force of the requirements of abstract justice. 
in some of its exhibitions, its standard of justice is supposed to 
be incidental to that international law of war, which, in the con- 
gressional view, appears equally or more distinctly as the very law 
which is to be applied. But either of these applications of inter- 
national law seems to us equally futile. We will try to forget, for 
the time, the contradiction in speaking of the act of enforcing law, 
as conquest. Unless the Southern confederacy had become a 
foreign power, the law of war could not apply to the contest, ex- 
cept as between the armed forces of the national Government and 
those who were in the field to resist them, in such strength as to 
necessitate the mutual respect and forbearance of belligerents. 
The belligerency existed only as it might have existed had there 
been no State agency in the war; or had the rebellion occured in 
a country under an integral, undistributed, or consolidated form 
of government, in a particular section of its dominions. 

The rebellion occurred in a section of the country corresponding 
with the geographical limits of distinct municipal organizations, 
all of which were controlled by those who directed the rebellion. 
It had a geographical status, in having a territorial as well as a 
personal jurisdiction for the time; and the war was, for the time, 
a geographical war. But we think there never was any necessity 
for recognizing as belligerents the political bodies for whose 
ultimate independence the war was maintained on the part of the 
rebel armies. 

If the Supreme Court in the prize cases (2 Black’s Rep. 638) 
went further than this, and recognized the States as the belligerent 
enemy, we are vbliged to say that the Court went further than the 
political facts justified; and that judicial opinions on such a point 
are of no force, because they relate to political fact, and not to mat- 
ter of law. But the decision of the Court in these cases could 
not have any force to decide what would be the law when the rebel . 
armies might have retired from the field. We do not understand 
that the prize cases contain any thing to invalidate the remarks of 
Judge Sprague in the case of the Army Warwick in 1862. “It 
has been supposed, that, if the Government have the rights of a 
belligerent, then, after the rebellion is suppressed, it will have the 
rights of conquest; that a State and its inhabitants may be per- 
manently divested of all political privileges, and treated as foreign 
territory acquired by arms. This is an error, a grave and danger- 
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ous error. The rights of war exist only while the war continues. 
.. . Belligerent rights cannot be exercised when there are no 
belligerents. . . . Conquest of a foreign country gives absolute 
and unlimited sovereign rights. But no nation ever makes such a 
conquest of its own territories” (14 Monthly Law Rep. 498). 

In the radical and in the congressional scheme of reconstruction, 
the Government offers to the seceding or rebel States, as to 
conquered foreign powers, the terms on which the people of those 
States shall have those political franchises through the constant 
exercise of which, by the people of all the States, this Government 
is supposed to exist. In the congressional scheme, the share of 
the people of the State in this Government is denied; while the 
capacity of the State to alter the constitution or compact through 
which the Government subsists is recognized by counting it in the 
number of States, on estimating the three-fourths required for 
the adoption of amendments. They, as conquered sovereignties, 
are to submit to the will of another sovereignty, whose existence 
is attributed to their action, and which administers the law of war 
by their legislative decree, in the Constitution. 

The theory of thus applying the law of international war in- 
volves the contradiction, that the States may be, or even always 
are, foreign powers in respect to the General Government; so far, 
at last, as to give that government powers as against them. Civil 
war is one of the “ institutions” of the country; or, rather, it is so 
with the assumption that this Government will always be successful 
in such war. In war each party is judge; and, if this view is 
correct, Lord Stowell must have been greatly in error in saying 
that one of the great ends of civil society is to prevent men from 
being judges in their own cases (The Two Friends, 1 Rob. 282). 
We seem to have got back to the good old days of the trial by - 
ordeal. 

There was something of this sort in the great States organized 
in Europe on the feudal system. But the written constitution 
does not place either the General Government, or the United States 
as a whole, in a relation of feudal superior to a State; in which 
the State Government or the State, as a political person, might be 
guilty of treason, or be false to its allegiance, and thereby forfeit 
its powers or hold them subject to forfeiture at the will of the su- 
perior, to receive them again on new promises and pledges of 
fealty. In the feudal relation, the lord and the vassal must be dis- 
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tinct persons. Even the elective emperor of the old “ Holy Roman 
Empire” of Germany was a corporation sole, as distinct from the 
electors as from the feudatories who were not electors. But if 
there is a people of the United States to be likened to the feudal 
superior, they can only be found in the people of the several States, 
If the Constitution is a compact, it is not between the Government 
and the States; for the Government results from the compact: and, 
if the compact created correlative duties and rights on the part of 
States, they are such as exist in relations between the States. If 
the war was an international one, to enforce a compact, it was a war 
between two sets of States. But, on this supposition, the General 
Government had no place during the war, except as the agent of 
the Northern States, or the non-seceding States, authorized by the 
Constitution, as the written public law of these States, to carry on 
foreign war. Nor can it now have any place, as the agent of these 
States, to treat with the other States, unless they are still foreign 
States. For all that this government is, it is under the written 
constitution acting as law. But this gives it no authority to 
make a new compact between the States, if still members of the 
Union. 

It has been very common from the outbreak of the rebellion to 
justify the action of the Government in its exercise of the rights 
of a belligerent, as well as of some powers not granted by the 
written constitution, by a supposed axiom, that every government 
has the right to maintain itself against every thing tending to its 
own destruction. A right of self-preservation has been invoked. 
The axiom is true, taking the word government as meaning a pos 
sessor of sovereign or supreme power. But the General Govern- 
ment has never held, even by delegation, the sum of sovereign 
powers ; and is not the possessor, except by delegation, of any such 
powers. In the case of every government under a constitution, 
the fundamental fact is, that there is somebody against whom that 
government has not the right to maintain itself. This person is 
not “the governed,” from whose “consent” it is, so often in a 
false sense, declared every government derives its “ just powers,” 
but a political people, having the power as sovereign to govern every 
natural person within a certain territory without reference to his 
consent. This is the “government” to which the axiom above 
stated is applicable; and it was upon the existence of such a gov- 
ernment that the written constitution depended in the case of the 
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rebellion. But the existence of such a government is a matter of 
political knowledge. 

We can admit, that, in the present instance, the law of war deter- 
mining the relations of conqueror and conquered was applicable 
so far as occupatio bellica, in distinction from conquest, was 
required. Conquest is often defined occupatio bellica; but con- 
quest and occupation are distinct things, governed, as to their 
legal effect, in various respects, by different principles, and 
attended by different consequences (3 Phillimore, p. 682). This 
occupation, as a topic ordinarily treated by writers on international 
law (Vattel, 1. 3, c. 13, § 199; Heffter, §§ 131, 186; Halleck, 
776), is to be here distinguished from that conquest by the - 
occurrence of which the relations of the belligerent parties are 
no longer determined by international law, because the conquered 
lose their former and several identity as a political person, which 
is merged in that of the conqueror, so that their relations are 
thereafter governed solely by the internal municipal law of the 
state which results from their union. But the law of war, in this 
extent, was to be administered, as it had been flagrante bello, by 
the commander-in-chief. Mr. Johnson claims to have been justi- 
fied by this law in appointing provisional governors, calling con- 
ventions, and allowing the establishment of State governments on 
terms imposed by his proclamations on these subjects during the 
summer of 1865, as Mr. Lincoln had claimed to be justified by 
the same law in his action towards Louisiana and Tennessee. 
While this part of the law of war was applicable, the “ dispo- 
sition” of the States thus occupied, toward the General Govern- . 
ment, was a material fact in determining the manner and the 
duration of the occupation. But it was a fact solely within 
the consideration of the Executive. If the disposition of a State 
in the Union can be considered by the legislative department, it 
can only be known by its representatives in Congress. Terri- 
tories stand in a different position. 

There is no room, therefore, for the law of war as law under 
the written constitution to be administered by the government 
organized under that instrument. The law of war cannot be 
shown to be connected with the will of any person superior to the 
two belligerents. We cannot with any juristical propriety say, 
that, “in this case, both parties appealed to the only and ultimate 
tribunal between contending States, and took upon themselves 
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respectively the consequences of its judgment.” The “judg. 
ment” under the law of war is a mere figure of speech. The 
congressional view above described fails so far as it proposes only 
to apply the Constitution as law. 

Those who support the congressional policy or plan of recon- 
struction may propose to find in the General Government a person 
who, as a political sovereign, can prescribe terms to a conquered 
enemy, or give laws to a newly acquired dominion. But in this 
aspect the question becomes one of the Constitution as object of 
political knowledge, a subject to be considered hereafter. We 
here have regarded the radical or the congressional plans, or poli- 
cies, only as they may call for the application of existing law, and 
as they may accept the written constitution as law, and the war 
as one for the enforcement of that law and that constitution. 
We are considering views of the law which is now to be en- 
forced. 

The doctrine of State suicide may be connected with the 
congressional view by the language of the report of the majority 
of the Committee on Reconstruction, which has been noticed. 
The same doctrine may be included in radical views of the law 
applicable in reconstruction, so far as some persons may insist 
that a republican government can be such a one only as conforms 
to their own subjective standard of political justice. Mr. Johnson, 
in his proclamations of July, 1865, claimed to be, in a great meas- 
ure, fulfilling this guarantee. The radicals and Congress differ 
from the President on the question whether the guarantee has 
been, or yet remains to be fulfilled. It might have been supposed 
from so much harmony between parties so opposed, that the object 
of the war from the beginning, on the part of the Government, had 
been to fulfil this guarantee. We cannot admit that such a doc 
trine is tenable. We have already noticed the parallelism between 
this argument for the doctrine of State suicide, and that doc- 
trine announced by the Philadelphia Conservative Convention, 
that the States are obliged, under the Constitution, to be repre- 
sented in Congress, and to join in the election of the national 
executive. The States cannot be supposed to be under any legal 
obligations whatever in respect to the exercise of those powers 
which belong to a State of the United States. The United States, 
or the General Government, guarantees to each State of the United 
States, that is, to the political people of the State, a republican gov- 
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ernment. It may reasonably be questioned whether the party thus 
guaranteed can be restricted to any particular form of govern- 
ment. Indeed, we cannot see how a government which should 
not be such a one as the people of the State had voluntarily insti- 
tuted could be called a republican government. By having a 
government imposed by the General Government, they would 
resemble the people of a territory. 

But, admitting the obligation to have no other government than 
one republican in form, they cannot even be bound to have a gov- 
ernment of some kind. Each State is what it is, by possessing 
sovereign powers in a manner which we propose to consider here- 
after. It can exercise these powers only by means of a govern- 
ment. But how can these powers be sovereign powers, if the 
holder is under an obligation to exercise them? In these consid- 
erations we find an answer to all the arguments derived from the 
guarantee of republican form of government, and to the argument 
advanced by the Philadelphia Convention, that it is obligatory 
on the seceding States to be represented in Congress. The force 
of the same considerations in support of the doctrine of State sui- 
cide will be noticed hereafter. 

The conservative view of the law of reconstruction does not ne- 
cessarily embrace all the propositions announced by the Philadel- 
hia Convention, and, as it has here already been described, is not 
open to exception. If there is no law derivable according to the 
radical or the congressional view, the only possible law must be 
found in the Constitution, operating as it did before the war. 

The weak points in each of these three views of the law appli- 
cable in the question of reconstruction have been so industriously 
exposed by the adversaries of the “ policy”? which is connected 
with each view, that it would have been difficult to say any thing 
about them, when regarded as subjects of legal criticism only, 
which should be novel. We are not here concerned to examine 
any arguments from the same point of view in their favor, be- 
cause we think they are all equally worthless ; except as they can 
be based upon some constitution which is the object of political 
knowledge. 

Resistance to law may occur without a morally criminal pur- 
pose, and yet where there is no struggle for political power; as 
where the object is the redress of legal grievances. But, wherever 

law is enforced, the power of some person in being by whose will 


258 THEORIES OF RECONSTRUCTION. 


the law exists is maintained. There may be those who contend 
that law, or at least such law as they call a righteous law, will 
operate by its own intrinsic force, or irrespectively of the will of any 
known person. We shall not here dispute about a question of defi- 
nition. We can only reply to such as may assert this, that their 
idea of law differs from our own. We say with Hobbes, authoritas, 
non veritas, facit legem. It is also not uncommonly supposed, that 
the nature of constitutional law as distinguished from other legal 
rules is such, that it will, after having been once established by 
some competent persons, have binding force in the future, upon 
those same persons, and all who succeed to them. Thus it is 
thought, that, if the Constitution of the United States was 
adopted by competent authority, it will, by its nature as consti- 
tutional law, operate thereafter for successive generations, inde- 
‘pendently of any other will than that of those by whom it was 
first adopted. The written constitution of 1787 does not, it is 
supposed by many, derive its force as law from any persons now 
in being, and yet operates as law upon the States, and must con- 
tinue so to operate, except as it may be changed by successful 
revolution. Here again is matter of definition. We can only say 
that a law of this character, whether acting on public or on private 
persons, is as impossible, morally, as Mahomet’s coffin between 
heaven and earth, neither hanging from any thing, nor supported 
by any thing, is impossible, physically. The mistake arises from 
not distinguishing between constitutions as objects of legal knowl- 
edge and as objects of political knowledge. 

During the recent civil contest, each party endeavored to main- 
tain by force of arms the will of some particular person or per- 
sons from whom a constitution, as an object of legal knowledge, 
should derive its authority, or, in other words, to maintain a con- 
stitution as an object of political knowledge. We are not un- 
willing to accept Earl Russell’s description of the war. It was 
verbally true, whatever he may have meant to say. The South, 
we have seen, have taken this view of the contest throughout. 
Sooner or later, the people of the whole country will be compelled 
to look at the issue in this light. For, whatever course may here- 
after be adopted in the process of “ reconstruction,” it can have 
legal character only as it may be seen to have been supported by 
the will of some particular person or persons. It must, in other 

words, be referred to some pre-existing political constitution, 
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or it will be recorded in history as either unlawful or revolu- 
tionary. 

Who, then, are they to whose will a series of measures could 
be referred, which, as a whole, should be in accordance with 
any one of the three views above described? What, in other 
words, will be the political constitution from which the validity 
of such measures, if lawful, and not revolutionary, could be 
derived ? 

We cannot pretend to say how this question would generally be 
answered. We can only say, for ourselves individually, that, under 
any view which recognizes no other constitution of the United 
States than one which is the object of legal knowledge, we are 
compelled to find in the existence of each and every State, sever- 
ally and individually, the only constitution which can be the 
object of political knowledge. The existence of each and every 
State singly is the primordial political fact. There is no consti- 
tution, no government, no people of the United States, except as 
the consequence of the constantly acting wills of each and every 
State. It was, then, it must be held, from the will of each and 
every State that the law proceeds, which, according to any one of 
these three views, is to be enforced by the General Government as 
determining the relations towards that government of the States 
whose reconstruction is in question. Adopting the radical view, 
it must be supposed, that the ideas of “ humanitarian democracy,” 
ideas of universal liberty, equality of races in respect to civil and 
political rights, “ manhood suffrage,” as the basis of republican 
government, &c., are, by the legislative will of each and every 
State, to be enforced against ideas of slavery, inequality of races, 
&c., unlawfully cherished in the minds of the Southern people. 
Strangely enough, the will of each and every State is engaged, if it 
is only question of law, in giving force to a law which has been 
maintained against the physical resistance of the people of eleven 
States. According to either the radical or the congressional view, 
the law of war, when enforced by the Government, is identified 
with the legislative will of each and every State, while the occasion 
for its application arises by the voluntary action of eleven States. 
The conquered States are compelled to do certain things by their 
own wills, as part of the conquerors. The “judgments” of the 
law of war are known by the result of battle. It depended, then, 
on the result of the military contest, whether the particular ideas 
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now to be carried out, according to the radical view, or whether 
the conditional proffer of amendments to the eleven States, accord- 
ing to the congressional view, should or should not be ascribable 
to the will of each and every State. 

The upshot of this mass of contradiction seems to be, that force, 
successfully exerted by the General Government, is the criterion 
of the legislative will of each and every State. 

The only seeming escape from such absurdities is in attempt- 
ing to sustain ourselves by those notions of the intrinsic force of 
law, and constitutions as law, which we have already repudiated. 

Such only appear to be the results of limiting ourselves to a 
knowledge of the Constitution of the United States merely as law. 
The only appreciable legal doctrine from any of these three views, 
and more particularly from the congressional, appears to be this: 
that the authority of the State of which he may be a domiciled 
inhabitant should exonerate any citizen of the United States, if 
we can have the assurance to say there is such a person, politi- 
cally speaking, in rerum natura, from all charges of treason for 
any of his acts. If there is a crime, it is one punishable by the 
law of war only. It should be vain, in the future, to demand from 
private persons what has been called “ loyalty to the nation” or to 
the national government. For.ourselves, we should deem the man 
a visionary enthusiast, who, if any of these three views should be 
finally acted upon, should hereafter, in case of a clearly expressed 
resolve of his State to secede, and resist the General Government, 
should talk of allegiance to the Union as his personal duty, or suf- 
fer himself to be influenced by any other considerations than those 
of expediency, founded on the probabilities of success or failure in 
the contest. 

We have already argued, that, on the basis of applying the Con- 
stitution as object of legal knowledge, the conservative view is the 
only one which can be consistently maintained. But, if the policy 
based on this view is carried out, the war for “the Union as it 
was, and the Constitution as it is,” will be nothing but a ghastly 
jest, — tragedy ending in farce. The common maxim will be re 
versed, and those who have lost may laugh. 

We do not ourselves accept a policy connected with any one of 
the three views above described, because we hold that the object 
of the war was not to enforce the Constitution as an object of legal 
knowledge. It was to maintain the Constitution as an object of 
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political knowledge; that is, to maintain the will of those from 
whom the written constitution derives its authority. It will 
undoubtedly be said by all who may accept any one of the three 
views of the law applicable in reconstruction as above described, 
that they regard the war as carried on against the Southern States 
or people to maintain the will of some particular persons. But 
we imagine that most of them, however strenuously they might 
deny the right of secession, would hesitate to say that these per- 
sons are identical with those from whom the written constitution 
derives its authority. We think they would hesitate, because the 
doctrine popularly received at the North of the political constitu- 
tion of the United States requires all who accept it to say, that in 
each and every State, including the eleven rebel States, these per- 
sons are to be found. 

There are few that could be induced, by any process of reason- 
ing, to say that the war on the part of the North was to enforce the 
will of those eleven States. A vast majority of those who accept 
a policy connected with some of these three views undoubtedly 
would refer to the General Government and the Northern States, 
and to all who, either in public or private station, have resisted 
the secession of these eleven States, as the persons whose will had 
been enforced. But, in doing this, they would be obliged either to 
take up some one of those delusive ideas of enforcing the written 
constitution as law, the fallacies in which we have been endeavor- 
ing to expose, or to fall back upon a revolutionary position. This 
last alternative is in reality embraced by all who advocate measures 
of any kind, by an assumed necessity of attaining certain ends. 

A very large proportion of those who support either the con- 
gressional or the radical policy are, in fact, some knowingly, but 
more ignorantly, in the position of revolutionists. They may sup- 
pose or may pretend that they limit their action by the Constitu- 
tion as an object of legal knowledge. But, in fact, they find the 
requirements of that Constitution in their individual conceptions 
of political justice, whereby they make themselves a new source of 
law, or the only constitution which can be an object of political 
knowledge. 

For ourselves, we say that the persons whose will was enforced 
were identical with those from whom the written constitution 
derives its authority, and deny that the eleven rebel States, or the 


people of those States, are among these persons. 
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But we could not say this if we accepted the doctrine about the 
political constitution of the United States, which is commonly 
received by those who deny the State-rights doctrine of secession, 
The limits of this article permit us only briefly to touch upon this 
aspect of our subject. The great majority of those who maintain 
the indissoluble nature of the Union, and the perpetual force, as 
law, of the Constitution against the doctrine of secession, regard 
that Union and Constitution as resulting from a compact between 
States, each possessing all the powers of independent political 
bodies. We cannot here give our reasons for considering this as 
a fatal admission in the State-rights question, nor attempt to show 
at length that the doctrine is founded on a popular misconception 
of the facts. Briefly stated, we conceive the fundamental fact to 
be, that in this country all sovereign power is held by the organ- 
ized political people of the United States ; and, except in voluntary 
association as part of the political people of the United States, no 
State, nor the people of any State, has ever possessed any sover- 
eign power whatever, neither that which has been in the Constitu- 
tion spoken of as “ reserved to the States or to the people,” nor 
that which has been, by the same instrument, delegated to the 
General Government. This is the Constitution of the United 
States which is the object of political knowledge. It is the “ provi- 
dential Constitution.” It is fact above law. It is the fact by 
which the written constitution became law. 

It is not the people of the United States, as a collection of 
natural persons, who are the possessors of sovereign power. The 
idea of such a sovereign people, existing by an aggregation of the 
individual sovereignty inherent in each natural person, is the dream 
of a past generation. It can only be a corporate or organized 
people that can possess sovereign powers. The people from 
whom the Constitution derives its authority are the electors or 
voters in each State, constituting a political person capable of par- 
ticipating voluntarily in the possession of sovereignty by the com- 
posite political people of the United States. 

Sovereignty cannot be forfeited, because it cannot be held under 
law or under a superior. It would be contrary to the nature or 
definition of sovereignty. But sovereign powers may be volun- 
tarily relinquished, resigned, abdicated, abandoned. We cannot 
speak of a possessor of sovereign powers as under a legal obli- 
gation to possess them. Writers on public law have never 
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dreamed of such an obligation. There is no need of suppos- 
ing any obligation either legal or moral. The appetite for this 
power is one of the strongest passions of human nature, and the 
foundation of all political existence. The public law of the 
world is founded on the presumption that this power never goes 
begging. 

The eleven States could neither rebel as States, nor forfeit their 
participation in the sovereignty of the United States. But by the 
declaration of secession, followed up by corresponding public action 
during four years, the organic political people of these States ab- 
jured, renounced, or abdicated, in a manner as solemn as it was 
possible for them to do, their associated possession of the powers 
of the political people of the United States. At the same time, by 
the acts which we call rebellion, the aggregate or overwhelming 
majority of the individual inhabitants, as distinguished from the 
organic political people, attempted to vest in this political people, 
in their proposed confederacy, the whole power of an independent 
sovereignty. Had they succeeded in this, there would have been 
arevolutionary change. The old historical basis for ascertaining 
the location of sovereign power in and for the territory occupied by 
these States would have passed away. 

This attempt was not successful; but the fact remains, that the 
political people of each of these States did renounce their associ- 
ated possession of the sovereignty of the political people of the 
United States. When this occurred, the people of the United 
States was found in the associated political people of the 
other States, having the same dominion over the same territory 
and natural persons which had belonged to the people of the 
United States, when the people of the eleven seceding States 
were associated with them. Those States became the territory 
of this people of the United States, to be governed as such under 
the laws of Congress. It is this people alone from whom the 
written constitution derives its authority, and whose represen- 
tatives alone constitute the General Government. Three-fourths 
of their State legislatures may adopt amendments proposed by 
Congress. Their delegates alone can appear in convention of the 
States. 

Here is a doctrine of State suicide, which is at least consist- 
ent in itself. As we could not here present a confirmation of the 
historical view of the political constitution which we have ad- 
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vanced, we may be allowed to refer to Brownson’s “ American 
Republic,” and to a series of letters in “* The Nation,” vol. i., Nos, 
1, 18, 21, 23, 25, 26, by the Hon. George P. Marsh, where a simi- 
lar view of the historical point and a similar political deduction 
have been maintained. 
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ESTATES UPON CONDITION. 


ESTATES UPON CONDITION.* 


Tue old common law limitation upon conditions required only 
that they should not be repugnant to the grant, and should be 
reserved to the grantor and his heirs. A reservation to a stranger, 
after creation of an estate in fee upon condition, would have vio- 
lated the rule which prohibits the creation of an estate in fee upon 
a fee, and would be void. It was a necessary consequence, that 
the possible future interest, which on breach of condition would 
exist in the grantor, was not assignable or devisable, but remained 
to him and his heirs in strict privity. The interest which re- 
mained, after the creation of an estate in fee upon condition, was 
not held to be an estate in the land, but only in the condition, 
a future possible right of entry and action, which the rule against 
maintenance prohibited to be assigned or devised. 

Subsequently, in order to effect the intent of testators, the law 
was modified in respect to devises, and it was allowed by will to 
creat® an estate in fee upon a fee subject to a condition, the 
second devisee taking the estate immediately upon breach without 
entry ; and there seems to have been no limit to the number of 
estates which might be so created, or to the time within which 
they must vest. 

After the establishment’ of the rule against perpetuities, such 
estates, whether created by grant or devise, necessarily became 
subject to it; and it has accordingly been adjudged in numerous 
cases, when an estate is devised upon condition with a limitation 
over on breach, to take effect by way of executory devise, that, if 
the breach may happen after the time limited by this rule, so that 
the executory devise would not necessarily take effect within the 
period prescribed by it, the limitation is void, and the estate is 
absolute in the first devisee. 

No adjudged case is found in which a similar decision has —_ 
made in respect to estates upon condition created by grant or by 


* Norr.—This article, by a learned real property lawyer, though applying in 
terms to the law of Massachusetts only, will be found of general interest, as the 
course of legislation and judicial decision on the subject is believed to have been 
much alike throughout the country. 
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will, when the benefit of the condition is reserved to the heirs of 
the devisor: but it is obvious that the principle of the rule applies 
to all estates which may possibly arise or vest after the time 
limited ; and it is considered by the best English text-writers, that 
estates upon condition are subject to the rule, and void if they 
violate it. 

The English law in respect to conditions seems therefore to be, 
that they must not be repugnant to the grant, or violate the rule 
against perpetuities ; also that, when created by deed, the condi- 
tion can be reserved to no one but the grantor, and that the 
future possible right of entry and action, to which he would be 
entitled on breach, is not assignable or devisable, but must remain 
in him and his heirs. . 

In Massachusetts, the courts have not followed the same rules, 
and the nature and incidents of such estates have been somewhat 
affected by legislation, so that much uncertainty exists as to what 
the law is upon this subject. 

While the rule against perpetuities has been fully recognized 
as a part of our common law, and it has been applied in several 
cases to estates upon condition created by will with limitations 
over which might not take effect within the prescribed period, and 
the limitations adjudged void, its application to estates upon con- 
dition created by deed, where a breach must not necessarily occur 
within that time, has been overlooked ; and conditional estates, by 
which the rule was violated, have been adjudged good and valid. 

In Gray v. Blanchard, 8 Pick. 284, a grant had been made 
upon condition, that no windows should be opened in a wall within 
thirty years. The condition was broken: the grantor entered for — 
breach, brought his suit, and recovered judgment. According to 
the rule against perpetuities, this condition was clearly void; but 
the point does not appear to have been suggested in argument, or 
noticed by the court, though it is intimated (page 290) that such 
conditions might be bad, if for more than a limited number of 
years. 

In Austin v. Cambridgeport Parish, 21 Pick. 215, a grant had 
been made upon a condition, without limitation as to time. It was 
broken, and suit brought by the grantor’s devisees, who recovered 
judgment. In this case, no allusion was made by court or coun- 
sel to the point, that the condition was perpetual, and therefore 
illegal and void. 
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In Canal Bridge v. Methodist Religious Society, 13 Met. 335, 
which was an action for recovery of land for alleged breach of a 
perpetual condition, the point was taken that the condition was 
void, because perpetual. It was not, however, noticed in the 
opinion of the court, which held the condition void on other 
grounds. 

In Church in Brattle Square v. Grant, 3 Gray, 142, it was decided 
that a testamentary limitation over of an estate upon condition 
was void, if the breach might by possibility occur, and the limita- 
tion take effect, after the time limited by the rule. In other words, 
that such a condition was void, if upon breach the estate would 
vest in a stranger. 

These are all the cases in which the subject has been considered 
in the courts of Massachusetts. In two of them, conditions have 
been held valid and effectual (sub silentio) which clearly violated 
the rule against perpetuities. In the other, after argument, a 
condition which did violate the rule was held to be void for that 


reason. 
The last decision must therefore be considered as inconsistent 
with and overruling the preceding ones in this respect, if there- 


is no distinction between them arising out of the fact that in the 
earlier cases the benefit of the condition was reserved to the 
grantor or the heir of the devisor, while in the last the estate was 
devised to a stranger upon breach. 

It has been suggested that there is such a distinction, that, 
when an estate is created upon condition reserved to the grantor 
or the heirs of the devisor, the whole estate, the present and 
possible future interest, is vested, and by concurrent action the 
condition may be destroyed, and the estate made free of incum- 
brance and alienable; while, if the condition is reserved or 
devised to a stranger, it does not vest until the happening of the 
breach, and in the meantime the whole estate is inalienable. 

But this distinction seems more imaginary than real, and to 
rest upon a misconception of the interest which a grantor has, or 
the heirs of a devisor have, after the creation of an estate upon 
condition. 

In such case, by the common law, the whole interest passes to 
the grantee or devisee ; nothing remains in the grantor or heirs. 
When a breach occurs, they acquire a right to enter. If they do 
not exercise it, they acquire no title, and that right of entry can- 
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not be assigned or devised. Until after entry, therefore, they 
have no interest in the estate. They may release the condition, 
but they can do nothing else. 

So if the estate, on breach of condition, is given to a stranger, 
he acquires no title until a breach is made; and, so far, his interest 
is the same with that of the grantor or the heir when the condi- 
tion is reserved to him. In both, it is a mere possibility of acquir- 
ing a title upon the occurrence of a future contingent event, 
without any present interest. The stranger entitled to this possi- 
bility may release the performance of the condition, as well as the 
grantor or heir; but he can do nothing else. 

There is, then, no real distinction between the interest of a 
grantor, or heirs of a devisor, when the condition is reserved to 
them, and of a devisee to whom the estate is given on breach. 
Neither has any present interest or estate, nothing but a possi- 
bility of acquiring one, which either may release to the tenant, 
and make the estate absolute. By the common law the grantor 
or heir must enter for breach, to acquire seisin, while the estate 
would vest in the devisee on breach. But this difference, which 
does not alter the nature of the estate as affected by the rule 
against perpetuities, is abolished by the statutes of Massachu- 
setts, —it being provided that a person entitled to enter shall be 
considered as seised, without entry. 

It follows that the rule against perpetuities applies in principle 
to one case as well as the other, and that, if an estate is created 
by grant or devise which may not arise or vest until after the 
period limited by that rule, it is void, whether it would then vest 
in the grantor, heir, or devisee. 

The principle recognized and established by the decision in 
Church in Brattle Square v. Grant, ubi supra, does therefore apply 
to all conditions, a breach of which may occur after the time pre- 
scribed by the rule; and makes them void. 

Whether the court would so adjudge in reference to conditions 
like those in Gray v. Blanchard, and Austin vy. Cambridgeport 
Parish, ubi supra, and carry out the principle to its legitimate 
consequence, must remain uncertain, until such a case is again 
presented, and the point raised and decided. In the meantime, 
the law in this respect must be considered as unsettled. 

Secondly. Another departure from the common law, made by 
the courts of Massachusetts in reference to conditional estates, is 
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in holding, that, after the creation of an estate in fee, subject to a 
condition by grant, an interest remains in the grantor, which he 
may devise or grant. 

It is a familiar rule, to be found in all the ancient and modern 
text-books, that, after the creation of such an estate, the grantor 
has no remaining interest in the land, nothing but a possibility 
of acquiring title by entry after breach ; and that such a possibility 
is without interest, and cannot be granted or devised. 

“The grantor of an estate subject to a condition of re-entry 
cannot devise the same; because the grantor that has the benefit 
of the condition vested in him, though he has an estate in the 
condition, yet has not the land until condition broken. And the 
devisee over cannot take advantage of the breach merely as such; 
for the benefit thereof is not devisable, but must go in privity to 
the heir at law of the grantor, who must enter for it.” 

In Hayden v. Stoughton, 5 Pick. 528, and Brigham v. Shattuck, 
10 Pick. 306, it was decided that a testator, after creating an 
estate in fee upon condition, retained a “ reversionary contingent 
estate,” which would vest in the residuary devisee. 

These decisions both concern devises, and, as by will a fee can 
be limited upon a fee, may be reconciled with the rule just men- 
tioned, on the ground that the estates were given over on breach 
to the residuary devisees, and the limitations took effect by way 
of executory devise. It might also be said, that a devise upon 
condition could not take effect until after the testator’s death and 
the acceptance of the devisee, and in the interval between the two 
there was an interest not specifically disposed of by the will, and 
which would vest immediately in the residuary devisee. 

The same cannot be said in reference to a later case, Austin v. 
Cambridgeport Parish, ubi supra. There the land was conveyed 
by deed upon a condition. A breach was made after the grantor’s 
decease: the residuary devisee brought an action, and recovered 
the land. The point was taken, that the interest of a grantor of 
an estate in fee on condition was a mere possibility which could 
not be assigned or devised, and would descend in strict privity to 
the heir; but it was held, that it was a “contingent possible 
estate,” and therefore capable of being devised. 

This decision, made upon argument, must be considered as 
settling the law in Massachusetts. The logical consequences are, 
that, after a conveyance in fee upon condition, the grantor has a 
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remaining interest which he may grant as well as devise; that 
a conditional limitation to a stranger may be made by deed as 
well as by will; and that a possible right of entry may be assigned, 
— thus abolishing the rule, that by deed a fee cannot be limited on 
a fee, and pro tanto the law against maintenance. 

Whether these consequences will be recognized as legitimate 
and necessary cannot be known until they are judicially consid- 
ered. In the meantime, the law on these points must be con- 
sidered as unsettled. 

By the Revised and General Statutes of Massachusetts, all 
interests in land and rights of entry are made devisable. This 
description would not embrace the right of a grantor of an estate 
in fee upon condition before breach, because until breach he has 
no interest in the land and no right of entry, although it was 
probably intended to include all possible rights. The decision of 
the court making the possibility remaining in such grantors de- 
visable is therefore in harmony with legislation upon this subject 
and the spirit of the age, which tends to abolish all arbitrary and 
artificial restraints on the disposition of property. 

Thirdly. Another respect in which the law on this subject is 
uncertain is as to the action necessary to be taken by the person 
entitled to take advantage of a breach of a condition on its hap- 
pening. 

By the common law he would acquire only a right to enter. 
If he did not exercise it, he would acquire no title to the estate, 
and the title of the tenant would not be affected. Such was the 
law of Massachusetts up to the time of the enactment of the 
Revised Statutes. ‘Therein it is provided, that the demandant in 
a real action shall not be required to prove an actual entry, and 
that proof of right to enter shall be deemed sufficient proof of 
seisin. 

This seems to apply to possessory actions founded on a breach . 
of condition ; and it was accordingly held in Austin v. Cambridge- 
port Parish, ubi supra, that in such cases the demandant need not 
show an actual entry. In that case, no entry had been made, and 
the point was raised and argued that therefore the action could 
not be maintained. 

It would seem as if the law for Massachusetts should be con- 
sidered as settled by the provision in the Revised Statutes and 
this decision ; but later cases raise a doubt. 
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In Sanborn vy. Woodman, 5 Cushing, 36, an entry had been 
made ; and it seems to have been the opinion of the court, that one 
was necessary to revest the title. In Stone v. Ellis, 9 Cushing, 95, 
it is declared that the estate does not revest upon breach ; that some 
action is necessary to be taken by the person entitled to take 
advantage of it; and that the usual form was by an actual entry, 
until the making of which the tenant would hold his estate liable 
to be defeated, but the estate would not be actually determined. 
In the Attorney-General v. Merrimack Manufacturing Co., 14 Gray, 
586, 612, it is also declared, that a condition can be reserved to no 
one but the grantor or his heirs; and that, in case of a breach, 
an entry is necessary to revest the estate. 

The language of the court in these three cases is obviously 
inconsistent with the decision in Austin v. Cambridgeport Parish, 
ubi supra, that an entry is not necessary. Possibly they may be 
reconciled on the ground that the bringing of a suit at law is 
equivalent to making an entry. 

Policy and justice would seem to require, that the tenant should 
have notice that he had committed a breach of condition, and was 
in danger of losing his estate, before it should be actually deter- 
mined. 

Thus it appears that the law of Massachusetts in respect to 
conditions is unsettled in at least three respects: Ist, As to the 
validity of conditions which violate the rule against perpetuities ; 
2d, As to the interest remaining in a grantor after the creation of 
an estate on condition; 3d, As to what action must be taken by 
the person entitled to take advantage of a breach of condition, to 
avail himself of it. : 

As the creation of conditional estates by grant or devise is of 
frequent occurrence, it is desirable that these unsettled questions 
should be put at rest by legislation, if that can be done without 
raising more perplexing ones. And, as conditions are frequently 
intended to answer some merely temporary purpose, but, not being 
limited, constitute perpetual embarrassments and incumbrances ; 
are often capricious, vexatious, and impolitic, it would seem 
expedient to limit their operation within the period allowed by the 
rule against perpetuities, and to provide, when a breach has been 
committed inadvertently, and compensation can be made, that 
relief may be obtained through a court of equity. 

These ends might be affected by a law which should, first, 
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restrict all future conditions and limitations to the term of a life 
or lives in being, or a gross term of twenty-one years; second, 
declare all existing conditions and limitations subject to the rule 
against perpetuities; third, declare the interest remaining in a 
grantor after the creation of a condition, and also the interest of 
the person to whom a conditional limitation is made, to be assign- 
able and devisable ; fourth, provide that no estate shall be forfeited 
for breach of condition, until after formal entry made and recorded, 
and notice to the tenant; fifth, provide that, within a limited time 
after breach, the tenant may seek relief in equity, and the court 
shall have discretionary power to grant it upon equitable terms. 


LUTHER MARTIN. 


Tue fame of the lawyer, however great or successful he may have 
been, with rare exceptions is never long enduring. While living, 
he has a large share in all those rewards for which men are most 
ambitious, — wealth, honor, and place ; but dead, his name survives 
for a little while among those who knew him, or floats in the at- 
mosphere of court-rooms a tale and a tradition. 

That this is so is owing greatly to the general character of fo- 
rensic labor, which is local, and to its results, which are individual. 
The speech that swayed the jury to the purposes of the eloquent 
advocate ; the argument that, by its logic and learning, carried con- 
viction to the bench, — had for their object the accomplishment of 
personal aims, or individual aggrandizement. With the occasion 
they pass away; remaining perhaps, as a rich memory, with those 
who heard them, but only remaining as a tale that is told. 

If elevated to the bench, or to the Senate, his name will endure ; 
but it will be as a judge or a statesman, not as a lawyer. There 
are, it is true, exceptions to this broad statement, as Erskine and 
Pinkney ; but they are exceptions that give foundation for the rule. 
Of the many great lawyers of the last century, both in this coun- 
try and Great Britain, there are very few of whom we now know 
any thing; and of those few our knowledge is neither accurate nor 
extensive. A few anecdotes, a speech or two, the date of his 
death, and the biography is written. 

Luther Martin affords us a singular instance of the truth of these 
remarks. Few there are now living, beyond the limits of Mary- 
land, who know who he was, none perhaps outside the legal pro- 
fession. And yet he was one of the most learned lawyers and 
considerable men that this nation has produced. He was Attorney- 
General of Maryland for thirty years. He was an active opposer 
of the encroachments of Great Britain, and gave all his energy 
and zeal to the colonial cause. He was a delegate from Maryland 
to the Constitutional Convention of 1787, but retired from that 
body before the completion of their work, and afterwards opposed 
the ratification of the Constitution. He defended Judge Chase 
before the Senate of the United States in 1805, when impeached 
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by the House of Representatives. He defended Aaron Burr, when 
tried for treason at Richmond in 1807. He was pre-eminently 
successful as a lawyer, and was the most talked-of man in his 
State for nearly fifty years. He lived a long and eventful life in 
the most stirring times of the Republic. He has only been dead 
about forty years, and yet his name has almost passed into oblivion, 
from which not even our Encyclopedias or Biographical Diction- 
aries have sought to rescue it. It is indeed singular, that, in a 
work so ostensibly thorough as the New American Encyclopedia, 
his name is nowhere to be found. We propose in this article to 
give a sketch of the life of this remarkable man. 

Luther Martin was born at New Brunswick, in the State of New 
Jersey, in the year 1744. Of his earlier years, little can now be 
ascertained. His parents had emigrated from New England and 
settled in New Jersey some years before his birth. His father was 
a farmer. At the age of thirteen, he was sent to a grammar 
school ; the next year, to Nassau Hall, Princeton, where, in Septem- 
ber, 1762, after a meritorious college career, he was graduated, ina 
class of thirty-five, with the highest collegiate honors. In addition 
to the regular curriculum, it is said that he pursued the studies 
of Hebrew and French very thoroughly. After graduating, he 
chose the law for his profession ; but, being too poor to pursue his 
studies, he proceeded to Maryland, where he taught school until 
1770. He now resolved to devote one year solely to the study of 
law. It is related, as an instance of his improvident habits, that 
he was at this time arrested for debt on five different warrants. 
Extricated from these difficulties, he proceeded to Virginia, where, 
after a year’s successful study, he was admitted to the bar through 
the kind offices of Chancellor Wythe, the friend of so many young 
men of that day, who afterwards became celebrated. 

His rise at the bar and in popular favor was marked and rapid, 
and his success is spoken of as something wonderful. He speedily 
was in receipt of an income amounting to one thousand pounds 
per annum, which for that day was very large. The dissatisfac- 
tion of the colonies with the mother-country became more and 
more marked every day; and Martin espoused the colonial side 
with all the energy of his nature. In 1774 he was one of a com- 
mittee to present resolutions opposing the claims of Great Britain ; 
and from the beginning to the end of the revolutionary struggle, 
by speeches, addresses, and in his profession, he showed himself 
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the uncompromising enemy of King George the Third and the 
Tories. In 1778, at the solicitation of Samuel Chase, one of the 
signers of the Declaration, and afterwards Judge of the Supreme 
Court of the United States, he was appointed Attorney-General of 
Maryland, and removed to Baltimore. It was an office that re- 
quired great ability and inflexible courage, and he possessed both. 
He prosecuted the Tories with the utmost zeal, confiscating their 
property, and driving them to silence or from the State, and in 
this manner conferred a signal service on the patriot cause. 

In 1783 he married Miss Cresap, a grand-daughter of Captain 
or Colonel Cresap, a noted pioneer, who was accused by Logan, 
the celebrated Indian chief, of having murdered his family and rela- 
tions in cold blood. Jefferson, in his Notes on Virginia,” repeated 
this speech of Logan’s as a specimen of Indian oratory. This led 
to some very sharp and bitter letters from Martin, refuting the 
story. The style of the letters was such, that Jefferson says 
“they forbade the respect of an answer ;”’’ but he avers that he 
afterwards investigated the circumstances more thoroughly, and 
alleges that the story was true. Later investigations have, how- 
ever, proved that Cresap was not guilty, although Logan believed 
that he was. 

In May, 1787, Martin was appointed one of the delegates to rep- 
resent Maryland in the Philadelphia Convention. He took his 
seat in that body, and engaged for a short time in its deliberations, 
but retired from it before its labors were completed. He gave a 
report of the proceedings of the Convention to the Maryland Legis- 
lature, early in 1788, when the Constitution came before it, and 
vigorously opposed its ratification. His speech was afterwards 
published in pamphlet form, with an address to the citizens of the 
United States, urging them to reject the Constitution as dangerous 
to their liberty; but fortunately he was unable to convince the 
people, and the instrument was shortly after ratified. Martin vir- 
tually admitted his error afterwards by joining the Federal party, 
who favored the most liberal construction of the Constitution, 
thus encountering those very dangers that he depicted and feared. 
As a politician, he was violent and extreme, and never sought by 
any arts to curry favor with the populace. We are accustomed to 
think that in our time party spirit runs high and fiercely, but it is 
nothing compared with that day. Indeed, the bitterness and ran- 
cor of party politics and party hate then prevalent has rarely been 
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equalled, and never surpassed. Duelling was as common in the 
North as it ever has been in the South, until the death of Hamil- 
ton aroused the public sentiment fully and finally against it, and 
put it down. 

During all this time, he was actively employed in his profession ; 
and the most cursory examination of the early Maryland Reports 
will show him engaged on one side or the other of almost every 
case of importance. In 1804, Judge Samuel Chase, of the United 
States Court, was impeached by the House of Representatives ; 
eight articles being exhibited against him. John Randolph, at 
that time the leader of the House, was the head and front of the 
prosecution, backed by the Republican party, which was now 
greatly in the ascendency. There is no doubt that Chase had 
been guilty of some improprieties on the bench. He was a stern 
and overbearing man, an ardent Federalist, and had been a 
thorough sympathizer with, and supporter of, John Adams. But 
he had done nothing meriting impeachment. However, it was 
resolved that he should be punished, and through him the Federal 
party be made to suffer, and so the proceedings were commenced ; 
but, to get grounds of even plausible character against him, the 
House was compelled to go back several years to the trials of Fries 
and Callender. The most able men in the House were appointed 
managers, John Randolph at the head. The trial came on in Feb- 
ruary, 1805; and Chase appeared with his counsel, Robert Goodloe 
Harper, who had been the Federal leader of the House during 
Adams’s administration, Martin, and Hopkinson. Charles Lee, 
attorney-general under Washington, appeared also a few days later. 
Aaron Burr presided with that dignity and impartiality for which 
his whole career as President of the Senate is so justly celebrated. 
The trial lasted three weeks, and ended in the acquittal of the 
accused. Martin’s labors during this time were almost herculean. 
His speech was the best of his life, — at all events, the best that _ 
has been preserved. Chase always remembered these services with 
gratitude. An anecdote is related, that, some time afterwards, 
on the trial of a cause in the Federal Court at Baltimore, Martin, 
being overcome by an excess of drinking, was so insolent and 
overbearing in his deportment towards the court, that it became 
unendurable ; and the District Judge drew up a commitment for 
contempt, and handed it to Chase for his signature. Chase, after 
taking his pen, threw it down again, saying, ‘“ Whatever may bo 
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my duties as judge, Samuel Chase can never sign a commitment 
against Luther Martin.” 

In December, 1805, Martin resigned his position as attorney- 
general, which he had held since February, 1778, and was 
immediately engaged in a large and lucrative practice. His 
reputation was very great, and his opinion on legal questions had 
often the weight and conclusiveness of a judicial decision. 

In 1807, Aaron Burr was arrested for treason, and arraigned at 
Richmond in the United States Circuit Court before Chief Justice 
Marshall. Burr himself was the chief manager of his case; but 
he drew around him an array of legal talent rarely united in the 
same cause. Edmund Randolph, Luther Martin, John Wickham, 
and Benjamin Botts, belonged to the race of giants that were in 
those days. But Martin’s zeal and courage and devotion sur- 
passed every thing. He defended his client, not only in the court, 
but in the public prints ; and made himself so active and notorious, 
that he was accused, not only by the people, but by Jefferson him- 
self, of complicity with Burr. On the 19th of June, Jefferson 
writes to Hay, the District-Attorney: “I am well informed, that, 
for more than a twelvemonth, it has been believed in Baltimore 
generally, that Burr was engaged in some criminal enterprise, and 
that Luther Martin knew all about it. ... Shall we move to com- 
mit Luther Martin as particeps criminis with Burr? Graybell 
will fix upon him misprision of treason at least. And at any rate 
his evidence will put down this unprincipled and impudent Federal 
bull-dog, and add another proof that the most clamorous defend- 
ers of Burr are all his accomplices. It will explain why Luther 
Martin flew so hastily to the ‘aid of his honorable friend,’ aban- 
doning his clients and their property during a session of a princi- 
pal court in Maryland, now filled, as I am told, with the clamors 
and ruin of his clients.” ; 

Martin reciprocated both epithets and hatred. “ As great a 
scoundrel as Tom Jefferson” was his favorite comparison, when 
heaping reproach upon an opponent. 

Not only did Martin thus zealously enter upon the defence of 
his friend, but he also became one of the sureties on the bail-bond 
that was given pending the finding of the indictment. Very rarely 
indeed does a lawyer identify himself so closely with his clients, 
or show such devotion, as Martin exhibited towards Burr. Nor was 
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schemes, good or bad. He had become acquainted with him on 
the trial of Chase; but their friendship had ripened during the 
present trial. Martin was also very kind and friendly to Blenner- 
hassett, though not appearing as counsel for him; and the latter, 
in his journal, has given some glimpses of Martin’s character, 
which in most respects are pleasing. ‘To all,’ says the journal, 
“T acknowledge that tribute I so justly owe to Martin, who with 
better breeding, and a redemption from his habits of inebriety, 
would be a perfect character. His heart is truly overflowing with 
the purest milk of benevolence. His potations may sometimes 
perhaps coagulate, but they will never acidify the fluid with which 
it is so well replenished. May it never be wasted on the unwor- 
thy!” In another place he says, ‘He improves in interest as I get 
a nearer view of his sensibilities, through which he shines far 
brighter as a father or a friend, than he will ever appear through 
his oratory or his writings as an advocate or an author. ... He 
is, 1 am now convinced, one of the best-hearted men alive.” 

The trial was at last concluded, and Burr was acquitted; but 
the public odium was still fastened, not only on client and counsel, 
but also on Chief Justice Marshall. The following autumn, Burr 
and Blennerhassett were guests of Martin’s in Baltimore, and were 
entertained by him in princely style. Great excitement was pro- 
duced among the populace, and no little indignation manifested 
during their stay ; and Burr was obliged to flee the city to escape 
the indignities that were threatened. Not only were they serenaded 
with “ the Rogue’s March,” but handbills were posted through the 
city, stating that effigies of Chief Justice M , his Quid Majesty, 
B—— the chemist, and Lawyer Brandy-bottle, would be hanged on 
Gallows Hill at a certain hour. Great fears were entertained of a 
riot, and Martin’s house was protected by a large police force; 
but the mob committed little violence, and, proceeding to the ap- 
pointed place, spent the force of their indignation on the effigies . 
they had prepared. 

With the departure of Burr and Blennerhassett from the city, 
the excitement subsided, and Martin was molested no further. He 
pursued his professional avocations with his accustomed ability, 
and was largely employed in spite of his increasing habits of ine- 
briety. Luther Martin drunk was still a match for most other 
lawyers sober. 

On the 12th of August, 1818, he was appointed Chief Judge of 


q 


LUTHER MARTIN. 279 


the Court of Oyer and Terminer for the city and county of Balti- 
more, and filled that station until the court was abolished by the 
Legislature in 1816. 

On the 11th of February, 1818, exactly forty years from the date 
of his first commission, he was again appointed Attorney-General 
of the State. His declining health, however, prevented his appear- 
ing, except in a few cases; and an assistant was appointed. His 
career of usefulness and greatness was now closing. In 1820 he 
was stricken down by paralysis ; and in 1822, ruined in body and 
estate, he sought refuge with Burr in New York, where he was 
kindly and gratefully cared for during his few remaining years. 
He died of old age, on the 10th of July, 1826, in his eighty-second 

ear. ‘ 

: The report of his death having reached Baltimore, the bench 
and bar assembled at the Court House, and adopted the following 
resolution : — 

“ Resolved, That we hear with great sensibility of the death of our ven- 
erable brother, the former Attorney-General of Maryland, and the Patri- 
arch of the profession, Luther Martin; and that, as a testimony of just 
regard for his memory, and great respect for his exalted talents and pro- 
found learning, we will wear mourning for the space of thirty days.” 

In person, Mr. Martin was not large, but of the medium size; 
muscular, but not heavy,in form. He was near-siglted, and often 
appeared walking in the streets with a book or legal paper close to 
his eyes, entirely abstracted, and forgetful of every thing around 
him. He was awkward and rude in his manners, eccentric in his 
habits, and a mighty drinker, such as Professor Porson would have 
loved to meet. His knowledge of the law was profound ; and not 
one of his contemporaries was so thoroughly grounded in the black- 
letter learning as he. His memory was wonderful, and enabled 
him to have at instant command all the wealth of his great and 
varied learning. Once, while attending the General Court at An- 
napolis, he discovered that the copy of a certain paper recorded in 
the Baltimore County Court was wanting for the success of a cause 
in which he was engaged, and the trial was already in progress. 
An express was despatched, and he undertook to employ the court 
until the desired copy could be had; the distance between the 
places being thirty miles. He did so, and amused and instructed 
the court and the bar by a flood of law knowledge, which, though 
it did not always bear upon his case, was not sufficiently irrelevant 
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to cause him to be checked. He was in the midst of a learned 
exposition of a great point at the moment the official copy was put 
into his hands ; and, at once breaking off his argument, he said, 
* And, please your honors, here is the very thing I have been 
speaking for.” He had spoken to some purpose too, for he gained 
the cause. His elocution was not good, nor his address pleasing; 
but his arguments were so clear, and his knowledge so accurate, 
that he never failed to secure attention, even when he did not con- 
vince. 

Blennerhassett gives the following account of his first interview 
with him : “ As we were chatting over some of Mrs. Gamble’s fruit 
after dinner, in staggered the whole rear-guard of Burr’s forensic 
army,—I mean the celebrated Luther Martin. . . . I was too 
much interested in the little I] had seen, and the great things I 
had heard, of this man’s powers and passions, not to improve the 
present opportunity to survey him in every light the length of his 
visit would permit. I accordingly recommended our brandy as 
superior, placing a pint tumbler before him. No ceremonies re- 
tarded the libation ; no inquiries solicited him upon any subject, 
till apprehensions of his withdrawing suggested some topic to quiet 
him on his seat. Were I now to mention only the subjects of law, 
politics, news, et cetera, on which he descanted, 1 should not be 
believed when I said his visit did not exceed thirty-five minutes. 
Imagine a man capable, in that space of time, to deliver some 
account of an entire week’s proceedings in the trial, with extracts 
from memory of several speeches on both sides, including long 
ones from his own; to recite half-columns verbatim of a series of 
papers of which he said he is the author; to caricature Jefferson ; 
to give a history of his acquaintance with Burr, expatiate on his 
virtues and sufferings, maintain his credit, embellish his fame, and 
intersperse the whole with sententious reprobations and praises of 
several other characters, — some estimate, with these preparations, . 
may be formed of this man’s powers, which are yet shackled by a 
preternatural secretion or excretion of saliva, which embarrasses 
his delivery.” 

As a lawyer, he was second to none; as a husband and father, 
kind and affectionate. His ardent passions led him to extremes, 
both in his friendship and animosity. He was benevolent and hos- 
pitable to the verge of improvidence; and he was a hater after 
Johnson’s liking. 
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He had great opportunities; and he greatly filled them. Had 
his politics been of the popular kind, he could not have failed to 
have had his name indelibly written in the early history of the 
Republic. As it is, his fame is mainly traditionary, and in another 
generation will be almost forgotten. 
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DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF CASES IN THE ENGLISH LAW REPORTS FOR 
THE MONTHS OF JULY, AUGUST, SEPTEMBER, AND 
OCTOBER. 


Accrurr. — See DEED, 1. 
ADMINISTRATION. 

1. On an application for an assignment of an administration bond, where the 
alleged breach of the condition of the bond was, that the administrator had not 
paid any part of the personal estate to one of the next of kin; and the only 
question in dispute was, whether the applicant was one of the next of kin, the 
court, on being satisfied that the application was made bona fide, and that a 
vrima facie case had been made out by the applicant, directed the bond assigned 
to him, on condition that he would consent that no execution should issue, but 
that the money, if any, recovered, should be paid into the registry, and leave to 
appeal was refused. — Goods of Young, Law Rep. 1 P. & D. 186. 

2. A decree having been made in an administration suit brought by the resid- 
uary legatees, it appeared that proceedings ought to be taken in equity against 
one who had had dealings with the testator. The executor was willing to con- 
duct them, and no case of misconduct was established against him. An order, 
giving the plaintiffs liberty to take proceedings in the name of the executor was 
discharged on appeal, and the executor directed to take them. — //arrison v. 
Richards, Law Rep. 1 Ch. 473. 

8. After decree in an administration suit, the court is not bound to disallow 
claims barred by the statute of limitations, if the personal representative, and 
such of those beneficially interested as are parties to the suit, or have come in 
under the decree, do not set up the statute; but the personal representative 
waives the objection of the statute at his own risk as against absent parties 
beneficially interested.— Alston v. Trollope, Law Rep. 2 Eq. 205. 

See Executor; MarsHALLinG or ASSETs. 


ADMIRALTY. 
The court of admiralty has no jurisdiction of a claim for money advanced to 
a master to pay averages, such advances not being necessaries within 3 & 4 
Vict. c. 65, § 6. — The Aaltfe Willemina, Law Rep. 1 Adm. & Ecc. 107. 
See ; LyTERPLEADER, 1; SaLvaGE; Sur, 2. 


Practice. 

1. Holders of a bottomry bond were granted leave to pay prior charges and 
have a lien therefor on ship, cargo, and freight, on giving aflidavit specifying 
such charges, which were small. — The Fair Haven, Law Rep. 1 Adm. & 
Ecc. 67. 

2. In a cause between co-owners under 24 Vict. c. 10, § 8, the court granted 
a citation in personam on the defendant, and a monition on a dock company to 
bring in freight detained by them under a stop order from the defendant. — The 
Meggie, Law Rep. 1 Adm. & Ecce. 77. 
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8. In a cause of mortgage in admiralty by a mortgagee, in which a decree had 
been made by consent that the plaintiff should receive his ‘* costs, charges, and 
expenses properly incurred,” his costs were taxed as between party and party, 
and not as between solicitor and client; and charges by the plaintiff’s solicitor 
for taking particulars of other suits against the vessel to which the plaintiff was 
not party; costs of negotiations between rival incumbrances, which led to noth- 
ing, and to which the owners of the vessel were not parties; and costs of a 
conference with counsel at a stage in the suit when a conference is not usual, 
—were disallowed. — The Kestrel, Law Rep. 1 Adm. & Ece. 78. 

See SatvaGeE, 5, 6. 


ApuLTERY. — See Divorce, 1; Divorce Practice, 3; Huspanp anp WIFE. 
AFrFipavit. — See WITNEss. 
AGENT. —See ProxcipaL aND AGENT. 
AGREEMENT. — See Contract. 
Ancient Licut. — See Licur. 
Annuity. — See Lecacy, 4. 


APPEAL. 


1. Where a party enrolled a decree as quickly as the practice of the court 
allows, his knowledge that the other party intended to appeal is not a ground 
for vacating the enrolment. — Hill v. Curtis, Law Rep. 1 Ch. 425. 

2. If evidence has been rejected on an inquiry in chambers adjourned into 
court, a party desiring to appeal should wait for the certificate, and then move 
to vary. — Rhodes v. Rhodes, Law Rep. 1 Ch. 483. 

8. The trial of issues of fact without a jury and the hearing of a cause took 
place by consent of parties before the court of chancery at the same time; but 
the findings on the issues were entered on one day, and the decree founded 
thereon, and which appeared to be made on the hearing, was dated some days 
later. Held, that, on appeal from the decree, the whole matter could not be 
opened as on a motion for a new trial. — Fernie v. Young, Law Rep. 1 H. L. 63. 

4. If a decree is based on the finding of issues found on a trial in the court 
of chancery without a jury, and the decree states the finding, but does not refer 
to the evidence, the House of Lords, on an appeal against that decree, cannot 
examine whether the finding was sustained by the evidence. — Fernie v. Young, 
Law Rep. 1 H. L. 63. 

5. On the hearing of an appeal at quarter-sessions against an order of 
justices for the payment of small tithes, &c., the respondent may adduce 
additional evidence. — The Queen v. Hall, Law Rep. 1 Q. B. 632. 

6. Costs on an appeal from a county court must be applied for at the time the 
case is disposed of. — Taylor v. Great N. Railway Co., Law Rep. 1 C. P. 430. 

7. A colonial court having revoked a leave to appeal, the privy council, under 
the special circumstances of the case, gave leave to appeal on security being 
given for costs in England. — Webster v. Power, Law Rep. 1 P. C. 150. 

8. Judgments in several actions in a colonial court, in the nature of petitions 
of right, were obtained against the crown; in some of the cases the amount 
recovered was under the appealable value. The privy council gave leave to 
appeal without the colonial attorney-general giving security for costs, and 
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directed the appeals to be consolidated. — In re Attorney-General for Victoria, 
Law Rep. 1 P. C. 147. 

9. An appeal from an order made on the original petition for winding up 
need not be made within three weeks. —Jn re Universal Bank, Law Rep. 
1 Ch, 428. 

10. If a reclaiming note from a Lord Ordinary’s interlocutor to the first 
division has not been insisted in, and the interlocutor, consequently, has been 
allowed to stand, there can be no appeal to the House of Lords. — Lovat vy, 
Fraser, Law Rep. 1 H. L. Se. 24. 

11. If by consent of parties a judge acts, not according to the course of law, 
but as an arbitrator, and his decision, therefore, is not subject to appeal ; yet, if 
a party has reclaimed from his decision to the Inner House, and there obtains 
a reversal, he cannot object to an appeal by the other party to the House of 
Lords. — Bickett v. Morris, Law Rep. 1 H. L. Se. 47. 

12. Under 20 & 21 Vict. c. 43, § 3, the appellant may give recognizances on a 
case stated by justices at any time before the case is given out by them. — Stan. 
hope v. Thorsby, Law Rep. 1 C. P. 423. 

See ADMINISTRATION, 1. 


ARBITRATOR. — See AWARD. 
Army. — See TuRNPIKE. 
Assau_t. — See Conviction, 1. 


AssuMPsIT. 

The plaintiff, under a bill of sale, seized goods on the defendant's premises, 
and with his knowledge, but without any request by him, allowed them to remain 
till rent was due. The landlord having distrained them, the plaintiff paid the 
rent and expenses. Held, that he could not recover the amount so paid as a 
compulsory payment for the benefit or at the implied request of the defendant, 
— England v. Marsden, Law Rep. 1 C. P. 529. 


ATTAINDER. — See Descent, 1. 
ATTORNEY. — See SOLiciror. 


AWARD. 


1, A judge’s order, made by consent of the plaintiff and defendant in a suit, 
referred all matters in dispute to an arbitrator, and directed that the parties 
should perform the award ; subsequently, an indorsement, signed by both parties, 
was made on the order, that the arbitrator might order what the parties should 
do to prevent a repetition of the injuries complained of. ‘The arbitrator having 
ordered the defendant to do certain things, and he having neglected to do them, 
held, that the plaintiff might bring an action for non-performance of the award, 
—Lievesley v. Gilmore, Law Rep. 1 C. P. 570. 

2. A motion to set aside an award cannot be made, even with the consent of 
both parties, later than one term after the award has been published. — Jn re 
North British Railway Co., Law Rep. 1 C. P. 401. 

3. An award was made by commissioners acting under a statute, whereby 
they apportioned lands and a rent charge between the rectors of B. and the 
curates of U. Held, on bill by a curate of U., that, on the true construction of 
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the statute, the commissioners had power to make the award, and semble, that, 
had they acted ultra vires, the court could not have rectified the award. — Bate- 
man v. Boynton, Law Rep. 1 Ch. 359. 

See Contract, 3. 


BarMENT. — See Carrier; Pawn. 


BanKRUPTCY. 


‘1. The obligation to pay money under an order of a court of equity is merely 
an equitable debt, and so is not a good ground for a petition for adjudication 
in bankruptcy. — Ex parte Blencowe, Law Rep. 1 Ch. 393. 

2. When all the legal requisites for an adjudication in bankruptcy exist, a 
strong case is needed to warrant annulling the adjudication on the ground of 
a collateral motive. — Ex parte Upfill, Law Rep. 1 Ch. 439. 

8. A debtor was adjudged bankrupt on his own petition, and, on January 22, 
filed his statement of debts and liabilities. On the 6th of February, assignees 
were chosen. On the 21st of February, a creditor, who had proved his debt on 
the 6th, gave notice of a petition for the 5th of March, to annul the adjudica- 
tion, on the ground that the statement was inaccurate, because the names of 
some fully secured creditors were omitted. Held by Knicut Bruce, L.J., that 
the creditor had, by his conduct and want of diligence, debarred himself from 
any right to set aside the adjudication. Held by Turner, L.J., that the statute 
and general orders indicated so obscurely the duty of entering fully secured 
debts in the statement, that their omission could not be imputed to fraud on the 
part of the bankrupt. — Ex parte Sampson, Law Rep. 1 Ch. 476. 

4. The 24 & 25 Vict. c. 134, which enacts that every adjudication of 
bankruptcy against a prisoner for debt, ‘‘ brought up as aforesaid,” shall have 
relation back to the date of his commitment, applies to a prisoner brought up 
before the county court, and adjudged bankrupt upon his petition in forma 
pauperis; and as the adjudication relates back to the commitment absolutely, 
and not merely as an act of bankruptcy, a bona fide dealing with the bankrupt 
after commitment is void. — Bramwell v. Eglinton, Law Rep. 1 Q. B. 494. 

5. The holder of a policy on which money was due made a deed of assign- 
ment under the Bankruptcy Act, but the deed was destroyed before any creditors 
had signed it. The plaintiff, who claimed to be equitably entitled to the benefit 
of the policy, gave the insurers notice of his claim. Held, that the assignment 
was an act of bankruptcy, and the policy being in the order and disposition of 
the bankrupt, at the time of the plaintiff's notice, the plaintiff had no claim to 
the proceeds of the policy against the assignees. — Lees v. Whiteley, Law Rep. 
2 Eq. 143. 

6. On an appeal in bankruptcy coming on for further consideration, the cor- 
rectness of a certificate made by the commissioner, in pursuance of a reference, 
may be disputed, though the certificate has not been excepted to. —Jn re Row- 
land, Law Rep. 1 Ch. 421. 

7. The Bankrupt Law Consolidation Act, 1849, § 101, is not repealed by the 
Bankruptcy Act, 1861, § 96. — Ex parte Harris, Law Rep. 1 Ch. 469. 

See Composition Deep; INTERPLEADER, 8; LiseL; PARTNERSHIP, 1; 
PieapinG, 2; Soxicrror, 1. 


Barratry. — See Coiuision, 1. 
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Bu or Lapine. 

A bill of lading represented more goods to have been shipped than really 
were. This arose from the mistake of the mate, which there was evidence to 
show was caused by the fraud of the person who put the goods on board. The 
latter was either agent of the shipper or of his vendor. Held, there was evidence 
for the jury, that the misrepresentation was caused ‘‘ wholly by the fraud of the 
shipper or of the holder, or some person under whom the holder claimed,” 
within the meaning of the Bills of Lading Act (18 & 19 Vict. c. 111), §3.— Valieri 
v. Boyland, Law Rep. 1 C. P. 382. 

See CoLusion, 1; Freicur. 


Brits anp Notes. 


1. An acceptor for honor of a bill of exchange is liable to one who has dis- 
counted it on the faith of his acceptance, if the name of the maker is forged, and 
the payee who is purported to have indorsed it is a fictitious person. — Phillips 
v. im Thurn, Law Rep. 1 C. P. 463. 

2. A railway company incorporated in the usual way cannot accept a bill of 
exchange; and this defence may be taken on a plea denying the acceptance, 
though the acceptance was ordered by the directors, and is under the seal of the 
company. — Bateman v. Mid-Wales Railway Co., Law Rep. 1 C. P. 499. 

See Freicur. 

Bonp. 


The plaintiff agreed to purchase of S. the ship D. for a sum of money and 
the transfer to S. of the plaintiff's ship L. He also agreed to lend S. £6,000, on 
mortgage of the L., and S. agreed to repair her, so as to class her eight years 
A. 1 at Lloyd’s; and also to do any thing remaining to be done to the D. 
within two weeks after that ship’s arrival in London. The defendent as security 
for S. gave his bond to the plaintiff, conditioned to be void if S. forthwith 
repaired the L., and if S., within the said two weeks, did all that remained to be 
done to the D. The plaintiff and S. afterwards, without the defendant’s knowl- 
edge, made another agreement, altering the terms relating to the completion of 
the D. Held, that the conditions in the bond were distinct and separate, and 
that the defendant, though released by the alteration from his liability in regard 
to the completion of the D., was not released from his liability in respect to the 
L. — Harrison v. Seymour, Law Rep. 1 C. P. 518. 

See ApministRaTION, 1; ApmiraLty Practice, 1. 


Botrromry Bonp. —See ApmiraLty Practice, 1. 


Buriat Grounp. 

The 20 & 21 Vict. c. 81, which enacts that the Queen in council may order 
such acts to be done by persons having the care of places of burial as will prevent 
them from becoming injurious to the public health, applies only to those places 
of burial which are consecrated, or conveyed irrevocably for the purposes of 
burial, or which were in the care of persons as places of burial at the time the 
statute passed. — Foster v. Dodd, Law Rep. 1 Q. B. 475. 


CaprraL. —See ParTNERSHIP, 2. 
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CaRRIER. 


1. A common carrier of goods is not, in the absence of a special contract, — 
bound to carry within a given time, but only within a time which is reason- 
able, looking only to the circumstances of the case; and therefore the defend- 
ants, a railway company, are not liable for damage to goods arising from delay 
which was caused by an unavoidable obstruction, resulting solely from the negli- 
gence of another company, who, by agreement with the defendants, sanctioned 
by statute, had running powers over the defendants’ line. — Taylor v. Great N. 
Railway Co., Law Rep. 1 C, P. 385. 

2. An injunction was prayed by A. against a railway company, under 17 & 18 
Vict. c. 31, § 3, to restrain them from unduly prejudicing A., by refusing to 
admit, after a certain hour, goods collected by A., and by receiving at a later 
hour goods collected by themselves and by B., to be forwarded the same night. 
It appeared that the hour was reasonable ; that the company, in admitting their 
own goods, acted without intending to gain an advantage over other collecting 
carriers; and that they admitted B.’s goods in consequence of an injunction 
obtained by him. In two similar cases, injunctions had been granted to restrain 
railway companies from admitting their own goods at a later hour than those of 
others. Held (by Erte, C.J., and Montacue Smiru, J.), that the exercise 
of this jurisdiction, being subject to no review, and depending on the special 
facts of each case, cases previously decided under it are not binding as precedents 
of law are binding, and that the injunction prayed would interfere with traffic, 
and ought not to be granted. Held (by WiLtEs and KeatinG, JJ.), that the 
above cases were binding precedents, and were also rightly decided; and that 
the injunction ought to be granted. — Palmer v. London and 8. W. Railway Co., 
Law Rep. 1 C. P. 588. 


See SrorppaGE iN TRANSITU. 


‘ Carrie. — See JURISDICTION, 2. 


Cuarity. — See Lecacy, 4. 
Carter Party.—See Freicut; SatvaGe, 5. 


1. The provision in the 17 & 18 Vict. c. 104, § 299, that a loss, arising from 
the non-observance by a ship of the rules laid down in the act, shall be deemed 
to have been occasioned by the wilful default of the person in charge of the 
deck, does not render an unintentional breach of the rules barratry. 

A collision arising from the negligence of the crew is not damage of the 
seas within the meaning of an exception in a bill of lading. 

Therefore, if a ship-owner, by a bill of lading, undertook to deliver goods 
safely, ‘‘ barratry of master or mariners, accidents or damage of the seas or 
navigation excepted,” and the ship came into collision with another by starboard- 
ing her helm contrary to the rules of the above act, and sank and was lost, the 
ship-owner was liable for the loss of the goods. — Grill v. General Iron-Screw 
Collier Co., Law Rep. 1 C. P. 600. 

2. In an action on a bill of lading for the non-delivery of goods lost by the 
defendant's negligence, the judge left it to the jury to say whether the collision, by 
which the loss was caused, was occasioned by the defendant's negligence ; there 
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was no evidence that the loss of the goods could have been prevented if the col- 
. lision took place. Held, that, considering the evidence, there was no misdirec- 
tion. — Grill v. General Iron-Screw Collier Co., Law Rep. 1 C. P. 600. 

3. Under 25 & 26 Vict. c. 63, § 25, the thirteenth rule provides, that, if two 
steamships are meeting end on, the helms of both shall be put to port; the nine- 
teenth rule provides that in obeying the rules due regard must be had to all 
dangers of navigation, and to the special circumstances of any particular case, 
rendering a departure from the rules necessary to avoid immediate danger, 
In a cause of collision between two vessels meeting end on in a river, the defend- 
ants alleged that their helm was put a-starboard to avoid a barge. Held, that the 
burden of showing that a departure from the thirteenth rule was necessary lay 
on the defendants; and, in the absence of evidence to show what became of the 
barge, they were to blame for the collision. — The Concordia, Law Rep. 1 Adm, 
& Ecc. 93. 

4, Under 25 & 26 Vict. c. 63, § 25, the twelfth rule provides, that, when two 
sailing-ships are crossing, if they have the wind on the same side, or if one has 
the wind aft, the ship to windward shall keep out of the way ; the eighteenth rule 
provides, that, when one of two ships is to keep out of the way, the other ship 
shall keep her course, subject to the nineteenth rule, which provides, that, in 
obeying the rules, due regard must be had to all dangers of navigation, and 
to the special circumstances of any particular case, rendering a departure from 
the rules necessary to avoid immediate danger. Two sailing-vessels were cross- 
ing, the wind being about S.S.E., and the vessel A. steering about N.N.E., the 
vessel B. about W. by S.; the A. kept her course; the B. ported her helm, 
alleging ‘‘ immediate danger.” Held, that the A. should have kept out of the 
way under the twelfth article, and that the B. should have kept her course, there 
being no evidence of ‘immediate danger” to justify a departure from the 
eighteenth rule; and that, therefore, both were to blame. — The Spring, Law 
Rep. 1 Adm. & Ece. 99. 5 

5. Under the 25th & 26th Vict. c. 63, § 54, limiting the liability of ship- 
owners for a collision occurring without their fault or privity, the fact that the 
master, who was part owner, was on board at the time of collision, but not on 
deck, the vessel being in charge of the second mate and a coasting pilot, is not 
sufficient to show that the collision occurred by the owners’ fault or privity. — 
The Obey, Law Rep. 1 Adm. & Ecc. 102. 

See Evipence, 1. 


Common. 


By an act inclosing a waste, commissioners were authorized to apportion to 
the lord of the manor, in satisfaction for his right and interest as such lord, a 
certain quantity of the waste in cattle-gates, exclusive of such share as he was 
entitled to in respect of his lands, to which a right of common in the waste 
was appendant or appurtenant: and a further section reserved to the lord the 
right ‘‘to enjoy and work all mines and other rights and privileges in the said 
waste, except the right to the soil thereof, for which a compensation was therein- 
before directed to be made.” Held, that the act took from the lord his right to 
the soil of the waste. — Robinson v. Wray, Law Rep. 1 C. P. 490. 


Common Carrier. — See CaRRIER. 
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Company. 


1. The prospectus of a mining company described in favorable terms a mine, 
the purchase of which had been contracted for, and referred to the articles which 
empowered the directors to carry out or rescind any contract. The mine prov- 
ing worthless, the directors rescinded the contract, and agreed to purchase 
another. Held, that a shareholder who had subscribed on the faith of facts 
stated in the prospectus, which were false, and which the directors had no reason- 
able cause to suppose true, should have an injunction against an action for calls. 
— Smith v. Reese River Co., Law Rep. 2 Eq. 264. 

2. A prospectus of a company stated that a certain invention, for working 
which the company was formed, had been tested, and that, according to experi- 
ments, the material could be produced at a specified cost, but that it was intended 
to test the invention further: the invention turned out worthless, but there had 
been some testing. Held, that there was not such misrepresentation as would 
enable a purchaser of shares to set aside the contract, especially where he had 
not sought redress in a reasonable time. — Denton v. Macneil, Law Rep. 
2 Eq. 352. 

3. The articles of a banking company with a capital of 60,000 shares of £20 
each, empowered the directors to commence business when they saw fit, though 
the whole capital might not have been subscribed for; and provided that on 
the first allotment of shares, £10,000 should be paid the promoters. Six weeks 
after the formation of the company, 5,319 shares only having been subscribed for, 
including 800 by four directors, the directors allotted the shares, and paid the 
promoters £5,000, of which £2,000 were, in pursuance of an agreement made 
before the formation of the company, but not noticed in the articles, applied in 
paying the deposits on said 800 shares. Held, that the concealment of the 
agreement between the promoters and the four directors, released the share- 
holders from the contract with the promoters, that in allotting the shares the 
directors did not exercise their discretion bona fide, and that a claim by the pro- 
moters for the balance of the £10,000 should be disallowed on the winding up. 
— In re Madrid Bank, Law Rep. 2 Eq. 216. 

4. A promoter of a company cannot maintain a suit in equity against his 
fellow-promoters for contribution toward expenses incurred by him, unless he is 
willing that an account should be taken of the expenses incurred by all the pro- 
moters. — Denton v. Macneil, Law Rep. 2 Eq. 352. 

See CorPoraTion; Equity Practice, 10, 11; Propvc- 
TION OF DocuMEnNTs, 2; Trust, 2; Uttra Vires; WITNEss. 


Composition Deep. 

1, A composition deed may be pleaded in bar to an action prosecuted by any 
creditor in respect of his debt, while the deed is in force, if the deed contains a 
provision to that effect. — Corner v. Sweet, Law Rep. 1 C. P. 456. 

2. In pleading a release under the Bankruptcy Act, 1861, it is enough to set 
out so much of the composition deed as shows that it is in accordance with 
the statute, and is pleadable in bar as a release. — Corner v. Sweet, Law Rep. 
1C. P. 456. 


8. A provision in a composition deed, that any creditor, if in Great Britain or 
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Ireland, failing to verify his debt for two months after being required to by the 
trustees, should lose all benefit under the deed, is unreasonable. — Giddings y, 
Penning, Law Rep. 1 Ex. 325. 

4. A composition deed may provide that the composition shall be paid before 
the twenty-eight days allowed for registering the deed have elapsed. — Brooks 
v. Jennings, Law Rep. 1 C. P. 476. 

5. Provisions in a composition deed, under 24 & 25 Vict. c. 134, (1) that the 
trustees may sell to the debtors on credit, with or without security, (2) that no 
former dividend should be disturbed, and no liability on account thereof should 
be incurred by the trustees on account of any claim of which the trustees had not 
notice before payment of the dividend, are reasonable. — Greenberg v. Ward, 
Law Rep. 1 C. P. 585. 

6. A deed of assignment under the Bankruptcy Act, 1861, provided that the 
trustee might require persons claiming to be creditors to verify their debts “ by 
statutory declaration proved before the commissioner of bankruptcy or other- 
wise, as he might see fit; ” that the trustee might postpone the sale of the debtor's 
real estate, might lease the unsold part, and might give credit for the purchase- 
money, either with or without security ; that he might determine the amount of 
dividends, and pay them where and how he saw fit; that he might give time for 
the payment of debts, or compound for or abandon such as he might consider 
bad; and that he might ascertain the value of securities held by creditors by 
valuer, to be appointed by either party or by an umpire. Held, that none of 
these provisions were unreasonable. — Coles v. Turner, Law Rep. 1 C. P. 373. 

7. The 24 & 25 Vict. c. 134, § 197, does not apply to deeds registered under 
§ 194 of the same statute. — Pearson v. Pearson, Law Rep. 1 Ex. 308. 

See Bankruptcy, 5; Escape, 2; Principat anp AGENT, 2; PRODUCTION 
or Documents, 1. 


ConcEALMENT. — See Company, 3; SALvaGE, 2. 
Conruict or Laws.—See Executor, 3; LeGacy, 6. 


ConTRACT. 

1. By a written agreement, A. agreed to purchase from B. certain lands, and 
all the mines of coal, &c., under the same, at a certain price ; and B. agreed to 
purchase from A. all coal that he might from time to time require, at a fair 
market-price. Held, that A. could not sue B. for not taking the coal, without 
averring a readiness to perform his part of the agreement. Bankart v. Bowers, 
Law Rep. 1 C. P. 484. 

2. A. contracted with B. to erect machinery on the latter’s premises, the 
works being divided into different parts, and separate prices being fixed on each 
part, but no time fixed for payment. All the parts were far advanced towards 
completion; some were so nearly finished that B. had used them, but no one 
was entirely complete, though much of the necessary material was on the 
premises, when the premises, with the machinery an materials, were destroyed 
by an accidental fire. Held, that A. could not recover the whole contract price ; 
but that, as the machinery was to be fixed to B.’s premises, so that the parts of 
it, when fixed, would become his property, and as the contract involved an im- 
plied promise on B.’s part to keep up the building, A. could recover the value of 
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the work and materials actually done and provided under the contract. — 
Appleby v. Meyers, Law Rep. 1 C. P. 615. 
3. A railway company agreed with a contractor, that, if he should be guilty 


of any delay, they might take the execution of the works out of his hands, and . 


might use all or any of his plant or materials; that, in addition to all other rights 
and remedies, they might apply any moneys to which the contractor would other- 
wise be entitled in satisfying all losses or expenses occasioned by the delay; and 
that all the plant and materials, at the time of the delay, in or about the site of 
the works, should thereupon become the absolute property of the company and 
be valued or sold, and the amount of such valuation or sale credited to the con- 
tractor, in reduction of the moneys (if any) recoverable from him; but that the 
company should not be bound to use the plant and materials. The company 
under this agreement having taken the execution from the contractor, he brought 
an action for breach of contract, which, with all matters in difference, was 
referred to arbitration. Hel, that the plant and materials did not become the 
property of the company, unless loss or expense had been occasioned ; and they 
were restrained by an interlocutory injunction from removing and selling the 
plant and materials pending the arbitration. — Garrett v. Salisbury & Dorset 
Junction Railway Co., Law Rep. 2 Eq. 358. 

See Assumpsit; Company, 1-3; ConrripuTor, 1-3; Corporation, 1, 2; 
Fraups, STaTUTE OF; PRINCIPAL AND AGENT, 1; SaLE; Speciric PERFORM- 
ANCE. 

ConTRIBUTORY. 


1. Under the Companies Act, 1862, § 153, the court will enforce a bona fide 
agreement for sale of shares made before advertisement of the petition for wind- 
ing up, and in ignorance of it, so as to make the purchaser a contributory. — 
Emmerson’s Case, Law Rep. 2 Eq. 231. Reversed on appeal. S.C. Law Rep. 
1 Ch. 433. 

2. A person agreed to sell property to a company, to be paid for partly in 
shares and the remainder in cash, when the company should receive money on 
shares subscribed for over £1,000; that if the shares and cash should not be 
paid within two years the agreement should be void; and that any moneys and 
shares paid thereunder should be retained as liquidated damages. The shares 
were issued to the vendor, but the event on which the cash was to be paid never 
happened, and the company was wound up within two years. Held, that the 
vendor was a contributory in respect of his shares, but that he should have a lien 
on the property sold for the amount of cash not paid. — Gore’s Case, Law Rep. 
2 Eq. 349. 

3. A. verbally assented to become a director of a banking company about to 
be established, if he should be satisfied on two points. He attended one board- 
meeting, and on that occasion signed a check together with one of the directors. 
Receiving shortly after a letter allotting the shares necessary to qualify him, he 
at once returned it, declining to act as director, as he was not satisfied on the 
stipulated points. The secretary replied, that his ‘‘ resignation ” was accepted. 
Held, on these facts, that A. was not liable as a contributory. — Austin’s Case, 
Law Rep. 2 Eq. 435. 

4. By a clause in a deed establishing a company, the transferror of shares was 
exonerated from liability in respect of his shares subsequently to the transfer, 
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provided that nothing contained in such clause should extend to release the 
transferror from his proportion of losses up to the time of transfer. The deed 
provided, that the directors should half-yearly present a balance sheet and sum- 
mary of accounts; and also such further report as they deemed expedient, and 
every such balance sheet or summary of accounts should bind the shareholders, 
The directors never presented any balance sheet or summary of accounts, but 
made half-yearly a report, misstating the affairs of the company. The company 
was ordered wound up. eld, that the shareholders were not bound by the 
directors’ reports, that transferrors of shares were liable for losses which accrued 
prior to their transfers; that the liabilities were specialty debts, and that the 
statute of limitations applied only in case of transfers made more than twenty 
years before the winding-up. — Helby’s Case, Law Rep. 2 Eq. 167. 

5. In settling the list of contributories, the court is not bound by the register 
of shareholders, but will determine who is in equity the real owner of the shares, 
— Ward's Case, Law Rep. 2 Eq. 226. 

6. ‘‘ Contributory,” in 25 & 26 Vict. c. 89, § 133, includes fully paid-up share- 
holders. — In re Anglesea Colliery Co., Law Rep. 2 Eq. 379. 


ContTrRIBUTION. — See Company, 4. 


CONVICTION. 
1. The 24 & 25 Vict. c. 100, § 45, makes a conviction before a magistrate a 
bar to a civil action for the same assault. A police magistrate, after hearing 
a case of common assault, ordered the accused to enter into recognizances and 


pay the recognizance fee, but did not order him to be imprisoned or to pay any 
fine. Held, that this was not a conviction within the statute. — Hartley v. Hind- 
marsh, Law Rep. 1 C. P. 553. ; 

2. A conviction before a magistrate can be proved only by the production of 
the record of the conviction or an examined copy.— Hartley v. Hindmarsh, 
Law Rep. 1 C. P. 553. 


CoRPORATION. 


1. The plaintiff supplied coals to the defendants, a corporation, the guardians 
of a poor-law union, for the use of their workhouse, under a written agreement 
executed by the plaintiff, but not under the seal of the defendants. The defend- 
ants received the coals, used some of them, and offered to return the rest. In 
an action for goods sold and delivered, held, that as the coals had been supplied 
and accepted, and were such as must necessarily be supplied for the purposes for 
which the defendants were incorporated, the defendants were liable for all that 
they had received, though the contract was not under seal. — Nicholson v. Brad- 
Jield Union, Law Rep. 1 Q. B. 620. 

2. Where the corporation of a city had been empowered by a statute to make 
certain public improvements, and for that purpose to take land compulsorily, to 
raise money on the credit of it, and to sell superfluous land to pay off the debt; 
such statute, though only impliedly authorizing the taking of more land than is 
absolutely necessary for the desired improvements, may be construed more favor- 
ably to them, being an existing public body, than it would be to persons on 
whom special powers had been conferred by Parliament for a particular purpose: 
lands so taken may be treated as taken “for the purposes of the statute ;” and 
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a contract made by the corporation with another person, to obtain lands under 
the statute and sell them to such person, as soon as the statute shall pass, is not 
illegal. — Galloway v. Mayor and Commonalty of London, Law Rep. 1 H. L. 34. 

3. A corporation was intrusted by statute to maintain certain public docks, to 
receive tolls for their use, and to appoint a harbor-master, who should have 
power of regulating the entry of vessels. Held, that the corporation was liable 
for damage caused by the negligence of its harbor-master, although the tolls 
were not applicable to the use of the corporators or corporation, but only to 
the maintenance of the docks. — Mersey Docks Trustees v. Gibbs, Law Rep. 
1H. L. 93. 

4. A local board of health are not trustees for executing an act for paving, 
lighting, &c., within the meaning of 20 & 21 Vict. c. 50, § 2, and so cannot 
transfer their powers to a municipal corporation. — Swinford v. Keble, Law Rep. 
1Q. B. 549. 

See Company. 


Costs. —See Apmiratty Practice, 3; AppeaL, 6-8; Divorce Practice, 3-6; 
Equity Practice, 9-11; MarsHaLuinc or Assets, 2; SaLvaGE, 6. 


CovENANT. 

The owner of Blackacre mutually covenanted with the owner of Whiteacre to 
bear the expense of repairing a way for their joint use, in proportion to the area 
of their said properties, by a deed containing a proviso, that the expense of such 
repair should be considered as a charge in equity, and, as far as circumstances 
would admit, at law also, on the owners for the time being of the said properties. 
Held, that this proviso did not create a charge on the lands, and therefore that, 
on the registration of Blackacre with an indefeasible title, under 25 & 26 Vict. 
c. 53, the owner of Blackacre was not entitled to have notice of the proviso 
recorded. — Drew's Estate, Law Rep. 2 Eq. 206. 

See Lease. 

Law. 


The 2 & 3 Vict. c. 71, § 24, which enacts that any one brought before a magis- 
trate, charged with having in his possession, or conveying in any manner, any 
thing which may be reasonably suspected of being stolen, and who shall not give 
an account to the magistrate’s satisfaction of how he came by the same, shall be 
guilty of a misdemeanor, is supplemental only to 2 & 3 Vict. c. 47, and the 
sections apply only to possession in the streets, and not in a house. — Hadley v. 
Perks, Law Rep. 1 Q. B. 444. 

See Conviction ; EMBEZZLEMENT; LARCENY. 


Custom. —See Insurance, 3; Privcipat anp AGENT, 1; TitHes. 


Customs. 


By the 22 & 33 Vict. c. 37, § 6, any one who “shall cause to be imported 
goods of one denomination concealed in packages of goods of any other denomi- 
nation” shall be liable to a penalty. By § 8, the word ‘‘ importer” shall apply to 
and include any owner or other person possessed of or beneficially interested in 
any goods imported. Held, that the offence might be committed, though the 
goods of neither denomination were subject to duty ; but that ‘* importer ” does 


not apply to ‘‘ cause to be imported,” and that these last words apply only to 
VOL. 1. 20 
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one who has ordered the goods, or otherwise in fact caused them to be imported, 
— Budenberg v. Roberts, Law Rep. 1 C. P. 575. 


Damaces. 

1, In an action for fraudulently misrepresenting that a cow old to the plain- 
tiff was free from infectious disease, if the plaintiff has placed the cow with five 
others, who have caught the disease and died, the plaintiff can recover as dam- 
ages the value of all the cows. — Mullett v. Mason, Law Rep. 1 C. P. 559. 

2. One who for his own purposes brings, collects, and keeps on his land any 
thing likely to do mischief if it escapes, must keep it in at his peril, and is prima 
Jacie answerable for all damage which is the natural result of its escape, without 
proof of negligence on his part. — Fletcher v. Rylands, Law Rep. 1 Ex. 265, 

3. If the plaintiff fails to establish any agreement of which specific perform- 
ance can be directed, a court of equity cannot grant relief in damages under 
21 & 22 Vict. c. 27. — Lewers v. Earl of Shaftesbury, Law Rep. 2 Eq. 270. 

See Easement; Escarr, 1; Lease, 1; Ligut, 2, 3; 2. 

DEEb. 

1. By voluntary deed a settlor gave property to A., B., C., and D., in equal 
shares. He provided, that, if any of the four should die in his lifetime, 
leaving issue, the share of her so dying should be in trust for her children; 
and that if any of the four should die in his lifetime, without leaving issue, her 
share should go over and be added to the other shares. A. and B. were dead at 
the date of the deed, the former leaving issue, the latter without issue ; but held, 


that the gifts over of their shares did not fail. — Barnes v. Jennings, Law Rep. 
2 Eq. 448. 

2. An irritant clause in a strict Scotch entail, which, after nullifying all con- 
traventions, closes thus, ‘‘ sicklike as if the same had never been made,” is not 
nugatory. — Howden v. Fleeming, Law Rep. 1 H. L. Se. 40. 

See Covenant; Practice, 4; Trust, 1; Wirness. 


DeEposITION. 


1. A commission was issued to examine witnesses by interrogatories and viva 
voce. An agent, appointed by the defendants to execute the commission, con- 
ducted the examination entirely viva voce, not putting the written interrogatories 
that had been prepared. Held at the trial, against the defendant's objection, 
that the deposition was admissible, there being no suggestion that any advan- 
tageous question had been omitted. — Grill v. General Iron Screw Collier Co., 
Law Rep. 1 C. P. 600. 

2. A requisition, with interrogatories and cross-interrogatories annexed, issued © 
to a French court to examine a witness. The judge of that court, having the 
interrogatories and cross-interrogatories before him, examined the witness by 
putting such questions as he deemed convenient; and no questions were put or 
suggested by the counsel and agents of the parties who were present. The 
court of divorce doubted whether the deposition was admissible, but declined to 
‘reject it. — Hitchins v. Hitchins, Law Rep. 1 P & D. 153. 


DESCENT. 
1, A marriage in a foreign country by one who has been attainted of treason 
and escaped thither, and who was afterwards executed on the same attainder, is 
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valid and the children legitimate; and, as the descent of property between 
brothers is immediate, the descendants of one of the children can inherit property 
from the descendants of another. — Kynnaird v. Leslie, Law Rep. 1 C. P. 389. 

7. In the Code Civil, art. 766, ** descendants” includes illegitimate children. — 
Her Majesty’s Procureur v. Bruneau, Law Rep. 1 P. C. 169. 


DEVISsE. 


1. A testator owned two manufactories, one on the west, and another, worth 
half as much, on the east side of H. Street, which had been for the thirty years 
previous to his death jointly occupied and used by his tenants at a single rent 
for the same manufacture, but which, with certain alterations, could be used 
separately. By will he devised all his real estate to trustees for sale, and by 
codicil devised his ‘‘ messuages, manufactory, &c., on the west side of H. Street, 
in the occupation of R. and A. and others, together with all rights and appurte- 
nances to them belonging,” to A. and W. R. and A. then occupied both manu- 
factories. Held, that the manufactory on the east side did not pass under the 
devise. — Smith v. Ridgway, Law Rep. 1 Ex. 331. 

2. A will made before the Wills Act was to this effect: “As touching my 
worldly estate, I give and bequeath to my wife, who I likewise make sole execu- 
trix, all my lands and tenements, by her freely to be possessed and enjoyed, 
together with all my houses and household goods, deeds, and movable effects ; 
all my children to be educated and settled in business according to my wife's 
discretion.” Held, that the wife took the fee of the real estate. — Lloyd v. Jack- 
son, Law Rep. 1 Q. B. 571. 

3. A testator devised real estate ‘‘to A., and after his death to his sons in 
tail, and in the event of his or their death without sons, then I leave the said 
estates to B., and, after his death, to his sons, beginning with the elder.” On 
the prayer of the guardians of the two infant sons of A., asking directions con- 
cerning the application of the rents, held, that the two sons took estates in tail 
male in remainder. Quq@re, whether they took as joint tenants for life, with 
several limitations in tail, or as tenants in common. — De Windt v. De Windt, 
Law Rep. 1 H. L. 87. 

4. Testatrix, being joint heiress with her two sisters of certain tithes, gave to 
her sisters her third part, to be equally divided between them, and to be held 
by and subject to the same conditions by which they held the other two parts. 
At the date of the will, both sisters were married, and the shares of the tithes of 
each had been put into their marriage settlements. Held, that the sisters were 
entitled to a moiety of the third on the trusts declared by their respective mar- 
riage settlements of their original shares. — Ord v. Ord, Law Rep. 2 Eq. 393. 

See Legacy; Separate Estate, 2; Vestep INTEREST, 1; WILL, 4-7. 
Dmectors. —See Company, 3; Contrisutory, 3; Propuction or Docu- 

MENTS, 2. 
Discovery. — See Patent, 2; Propuction or Documents. 


Discretion. — See Company, 3; Practice, 3. 


Drvorce. 


1. A suit by a wife for dissolution of marriage, grounded on the husband's 
adultery and cruelty, was compromised, and a deed of separation executed, in 
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which she covenanted ‘‘ not to institute other proceedings in the divorce court.” 
She afterwards presented a new petition for dissolution, alleging adultery by the 
husband subsequently to the agreement, and also the adultery and cruelty relied 
on in the compromised suit. ‘The petition was dismissed. — Rowley v. Rowley, 
Law Rep. 1 H. L. Se. 63. 

2. Though a deed of separation is no bar to a suit for restitution of conjugal 
rights, yet to an allegation in a petition, that, from the date of the deed, the respon- 
dent has without just cause refused to cohabit with the petitioner, the deed may 
be alleged in answer. — Anquez v. Anquez, Law Rep. 1 P. & D. 176. 

3. To a petition by the wife for separation on the ground of cruelty, the 
respondent pleaded a traverse and condonation; and further alleged (1), that 
the wife had consented to a deed of separation; (2) that by reason of such deed 
she was not entitled to institute the suit; and (3) that the suit was not instituted 
bona fide, but to obtain an increased allowance. The court ordered the second 
allegation struck out, but refused to order the first and third struck out. — Wil- 
liams v. Williams, Law Rep. 1 P. & D. 178. 

See Huspanp anp Wire; Serriep Estate, 1. 


Drvorce PRacTIcE. 


1. In 20 & 21 Vict. c. 83, § 23, authorizing the reversal of a decree of judi- 
cial separation, obtained in the absence of a party, ‘‘ absence” means non- 
appearance in the suit, and not absence without knowledge or notice of the suit. 
— Phillips v. Phillips, Law Rep. 1 P. & D. 169.’ 

2. The court may settle the damages in a suit for dissolution of marriage after 
the decree nisi has been. made absolute. — Bellingay v. Bellingay, Law Rep. 
1P. & D. 168. 

3. Where the petitioner has established adultery against the co-respondent, 
and the co-respondent has established a counter charge of adultery, and the 
petition has been dismissed, the co-respondent is liable for the costs of proving 
the wife’s adultery, and the petitioner is liable for costs incurred by the co- 
respondent. — Conradi v. Conradi, Law Rep. 1 P. & D. 163. 

4. The divorce court may dispense with the 159th rule, directing that the 
wife’s costs of the hearing, when the decision is against her, shall not be allowed 
against the husband, unless ordered to be allowed at the time of hearing; but it 
will not do so except in a meritorious case.— Conradi v. Conradi, Law Rep. 
1P & D. 163. 

5. Where a judicial separation for cruelty has been made in favor of the hus- 
band, and an order giving the wife access to the children is afterwards made on . 
the wife’s motion, she will not be allowed the costs of the motion, if he has not 
refused her access since the date of the decree. — Bacon y. Bacon, Law Rep. 
1P. & D. 167. 

6. The divorce court has no power to condemn the Queen's proctor in the 
costs of an unsuccessful intervention under 23 & 24 Vict. c. 144, § 7.— Wilson 
v. Wilson, Law Rep. 1 P & D. 180. 


Domicit. —See Foreign Domicit. 
Dury. — See Customs. 
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EAsEMENT. 

A. dug a well near B.’s land, which sank in consequence, and a building, 
erected on it within twenty years, fell. It was proved, that, if the building had 
not existed, the land would still have sunk, but the damage would have been inap- 
preciable. Held, that B. had no cause of action against A. — Smith v. Thacke- 
rah, Law Rep. 1 C. P. 564. 

See WATERCOURSE. 


EMBEZZLEMENT. 

One employed to get orders and receive payment for goods, but who is at 
liberty to get the orders and receive the money where and when he thinks 
proper, and is paid by a commission on the goods sold, is not a clerk or servant 


within 24 & 25 Vict. c. 96, § 68, against embezzlement. — The Queen v. Bowers, 
Law Rep. 1 C. C, 41. 


Dest. — See Bankruptcy, 1. 
Equity PLeapinc. — See Equity Practice. 


Equity Practice. 


1. Under an order to amend by adding parties, the plaintiff cannot introduce 
allegations making a new case against the original defendants, though material 
as to the new defendants. — Barlow v. McMurray, Law Rep. 2 Eq. 420. 

2. Defendants filed a plea of bankruptcy, and the plaintiff, by taking none of 
the steps pointed out in general orders, gave them the right to obtain, as of course, 
an order to dismiss the bill; but they not doing so, the plaintiff subsequently 
obtained an order to amend in the presence of their solicitor, who was told the 
order would not prejudice his clients. Held, that the defendants might have 
the order to amend discharged without costs, and the bill dismissed with the same 
costs as if plea allowed on hearing. — Campbell v. Joyce, Law Rep. 2 Eq. 377. 

8. If a cause has by general order been transferred from one court to another, 
are-transfer will not, without consent, be ordered where it will delay the hear- 
ing. — Platt v. Walter, Law Rep. 1 Ch. 471. 

4. In an ex parte examination, the examiner ought not to refuse to allow 
questions to be put, unless on matters clearly and palpably not evidence. — Surr 
v. Walmsley, Law Rep. 2 Eq. 439. 

5. An order of course to read in a suit in chancery, copies of a bill, order, 
decree, and affidavits, in a suit in the court of the County Palatine, alleged to 
have been between the same parties and on the same issue, was discharged as 
irregular. — Stephenson v. Biney, Law Rep. 2 Eq. 303. 

6. A defendant cannot add a new issue of fact, not in any way suggested by 
his answer to the issues already directed for trial. — Morgan v. Fuller (1), Law 
Rep. 2 Eq. 296. 

7. A decree dismissing a bill was by arrangemen. passed and entered at the 
registrar’s office by the defendant's solicitor, acting, as the registrar knew, on 
behalf of the plaintiff. The defendant's solicitor afterwards obtained it from the 
office, and enrolled it. Held, that the decree ought not to have been delivered 
except to the plaintiff's solicitor; and, as the irregularity had delayed the plain- 
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tiff in appealing, the enrolment should be vacated. — Fryer v. Davies, Law 
Rep. 1 Ch. 390. 

8. When a sole plaintiff dies, the suit may be revived after decree without 
bill tiled. — Colyer v. Colyer, Law Rep. 1 Ch. 482. 

9, An insurance company, which, having received notice of conflicting claims 
to policy moneys, has paid the moneys into court under the Trustee Relief Act, 
is entitled to its costs of appearance as between solicitor and client; but not to 
any charges or expenses. — Jn re Webb's Policy, Law Rep. 2 Eq. 456. 

10. A defendant, by putting in an answer, has not waived his right of calling 
on a plaintiff company to give security for costs, if, at the time of answer, he had 
not reason to believe that the plaintiffs’ assets were insuflicient to pay costs; 
nor is he deprived of such right by having himself sued the plaintiffs, if the 
plaintiffs’ bill is more than a mere defence to his bill. — Washoe Mining Co. y. 
Ferguson, Law Rep. 2 Eq. 371. 

11. A limited company, when plaintiff in equity, may be required to give costs 
to an amount greater than £100. — Imperial Bank of China v. Bank of Hin- 
dustan, Law Rep. 1 Ch. 437. 

See Appeal, 1-4; InrerPLEADER, 1; 3; Parent, 2-5; 
Propucrion or DocuMENts; SERVICE OF PROCESS. 


EscaPe. 

1. In an action for an escape, the jury, in estimating the value of the cus- 
tody, may take into account, not only the debtor's own means, but all reasonable 
chances, founded on his position in life and surrounding circumstances, that any 
part of the debt would have been paid had he remained in custody. — Macrae v. 
Clarke, Law Rep. 1 C. P. 403. 

3. A certificate, valid on its face, of the registration of a deed of assignment 
under 24 & 25 Vict. c. 134, § 192, by a debtor, for the benefit of his creditors, is 
a justification to the sheriff, under § 198, in releasing the debtor whom he has 
arrested on the suit of the creditor, though the deed be invalid as between the 
debtor and non-assenting creditors. — Lloyd v. Harrison, Law Rep. 1 Q. B. 502. 

Estate By Impuication. — See Trust, 1. 


Esropre.. —See Apreat, 11; HusBanp anp Wire; Parent, 1. 


EVIDENCE. 

1. In a cause of collision, the books containing the entries made by the coast- 
guard, and sent to the coast-guard office, are admissible to show the state of the 
weather at the time of collision, without calling the person who made the entries. 
— The Catherina Maria, Law Rep. 1 Adm. & Ece. 53. : 

2. A statute enacted that the court might make a certain order on production 
of a certificate signed by the speaker of the House of Commons. The stand- 
ing orders of the House provide, that, in the unavoidable absence of the speaker, 
the deputy speaker may perform his duties and exercise his authority. Held, 
that the court would take notice of the standing orders of the House, and the 
order was made accordingly. — Stocksbridge v. Railway Bill, Law Rep. 2 Eq 
364. 

See Appgat, 4, 5; Coxtasion, 2, 3; Conviction, 2; Derosrrion; Equity 
Practice, 4; Insurance, 3; JURISDICTION, 2; Parent, 2, 3; PRODUCTION OF 
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Documents; Suir, 1; Trrues; Trustee; VeNnpor anp Porcuaser or 
Estate, 4; 1. 


Execution. — See INTERPLEADER, 3; Practice, 3. 
EXEcuTOR. 


1. A married-woman executrix, who has proved the will and survived her 
husband, is liable for a devastavit committed by him when alive. — Soady v. 
Turnbull, Law Rep. 1 Ch. 494. 

2. A. died, leaving his wife B. sole executrix and residuary legatee. She 
proved the will, married, made a will under a power, appointing C., her daughter 
by the first husband, her sole executrix and residuary legatee,; and died, leaving 
her second husband and C. surviving. C. took limited probate of her will, and 
afterwards, with the consent of B.’s husband, who had assigned her all his 
interest in the residue of his wife’s estate, administration of the rest of her per- 
sonal estate. Held, that C. was entitled to administration of the unadministered 
goods of A. — Goods of Richards, Law Rep. 1 P. & D. 156. 

3. A testator, domiciled in the Isle of Man, by deed duly executed as a will, 
conveyed his property to a trustee, on trust, to pay the income to his widow for 
life, and on her death to divide it among his children. The ecclesiastical court 
of the Isle of Man granted probate of it to the trustee, as executor according 
to the tenor. The court of probate followed this grant so far as to admit the 
document to probate, without inquiring whether or not it was testamentary, but 
not so far as to make the grant to the trustee as executor according to the tenor. 
Being satisfied that the testator intended to deprive the widow, who was prima- 
rily entitled to the grant, of any control over the administration, the court 
decreed administration with the will annexed to the trustee, under 20 & 21 Vict. 
¢. 77, § 73. — Goods of Cosnahan, Law Rep. 1 P. & D. 183. 

See ADMINISTRATION, 2,3; LeGacy, 3; MARSHALLING OF AssETS; WILL, 3. 


FIsHERY. 

Under 28 & 29 Vict. c. 121, when the justices of any county have applied to 
the secretary of state to form into a fishery district any river, lying wholly or 
partly in their county, the secretary may enlarge the limits of the district to any 
extent, in the same and neighboring counties, as he may think fit. — The Queen 
v. Grey, Law Rep. 1 Q. B. 469. 

Foreign Domicit.— See Executor, 3; Lraacy, 6. 
Forgery. — See Birts anp Notes, 1; VENDOR AND PurRCHASER oF REAL 
Estate, 2. 

Fravps, STaTUTE OF. 

1. A written proposal, signed by the party to be charged, and accepted by 
parol by the party to whom it is made, is a sufficient memorandum to satisfy the 
fourth section of the statute of frauds. — Reuss v. Picksley, Law Rep. 1 Ex. 342. 

2. A. sold some cheeses and candles, and sent an invoice of them to B.; B. 
returned the invoice with a note, signed by him on the back to the following 
effect: ‘‘'The cheese came to-day, but I did not take them in, for they were 
badly crushed. So the candles and cheese is returned.” Held, that the invoice 
and note constituted a sufficient memorandum to satisfy the statute of frauds. — 
Wilkinson v. Evans, Law Rep. 1 C. P. 407. 
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3. The following memorandum, ‘‘ A. agrees to buy the marble purchased by 
’ B., now lying at L., at 1s. per foot,” does not bind A.; because, in a valid 
memorandum of a contract for sale under the statute of Ploy § 17, the names 
of the parties to the contract must appear as such parties, and B. is not here 
mentioned as seller. — Vandenbergh v. Spooner, Law Rep. 1 Ex. 316. 


FREIGHT. 


Goods were shipped on the plaintiff's account under a charter-party between 
M. and the owner of the vessel, whereby and by the bill of lading they were 
deliverable to A., ‘‘to order or assigns,” on payment of freight as per charter- 
party. The charter-party provided: ‘‘' The freight to be paid on delivery less 
advances in cash; one-half of the freight to be advanced by freighter’s acceptance 
at three months, on signing bills of lading; owner to insure the amount, and 
deposit with charterer the club policy, and to guarantee same.” M. gave his ac- 
ceptance at three months’ date for one-half of the freight to the ship-owner, who 
indorsed on the bill of lading, ‘‘ Received on account of the within freight 300/., as 
per charter-party.” M. indorsed the bill of lading in blank, and forwarded it to 
the plaintiff at A., who, on the ship’s arrival before the expiration of the three 
months, demanded the goods on payment of the balance of the freight; but the 
master having learned of the bankruptcy of M., refused to deliver the goods 
unless a guarantee was given for payment of the full freight. Such guarantee 
was given, and the full freight finally paid under protest. Held, that the ship- 
owner had no lien on the cargo for the half-freight represented by M.’s accep- 
tance, and that the plaintiff could recover back the money paid by him.— 
Tamvaco v. Simpson, Law Rep. 1 C. P. 363. 


GuaRDIAN. 

Three applications were made for the guardianship of infants, one for the 
appointment of H., their maternal grandmother ; another for the appointment of 
A. and B., their paternal aunts, both married women; the third for the appoint- 
ment of C., a friend of the family. Held, discharging an order of Stuart, V.C., 
appointing B. sole guardian, that, though the discretion of a judge appointing a 
guardian ought not to be interfered with, except on very strong grounds, yet H. 
and C. should be appointed guardians, because (1) the appointment of a married 
woman to be sole guardian was improper; (2) the vice-chancellor had not ap- 
proved of A., who was acting with B.; (3) the father had shown great confidence 
in H., and allowed the children, who had very little intercourse with his rela- 
tions, to live much with her; and (4) their mother, though she had no power to 
appoint guardians, had made a will purporting to appoint H. and C. guardians. 
— In re Kaye, Law Rep. 1 Ch. 387. 

Hicuway. 

A certificate of justices under 5 & 6 Wm. IV. c. 50, § 85, for diverting a 
highway, is valid, though it alleges that the new highway is more commodious, 
without alleging that it is nearer, and though it states that the old highway ‘“ will 
be” unnecessary when the proposed alterations are completed; and the addition 
of land to an old highway, so as to widen it and make it more commodions, is & 


sufficient substitution of a new highway.— The Queen v. Phillips, Law Rep. 
1 Q. B. 648. 


See Jurispiction, 3; TurNPIKE. 
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HusBanD WIFE. 
In an action for necessaries supplied to the defendant's wife while living apart, 
it is no defence that the wife has been found guilty of adultery in the divorce 
court, if the defendant also has been found guilty of adultery, and therefore no 
divorce has been decreed. — Needham v. Bremner, Law Rep. 1 C. P. 582. 
See Divorce; Executor, 1,2; Guarpian; Power, 3; REVOCATION OF 
Wu; Separate Estate; Estate, 1; W111, 4. 
Trust. — See Trust, 1. 
Income. — See PARTNERSHIP, 2. 
InpicTMENT. — See Larceny. 


Inrant. —See Guarpian; Leaacy, 6. 


INJUNCTION. 


The owner of land agreed to demise to A. the minerals ynder it to the west 
of a certain ‘‘ fault,” supposed to run through the land in the direction indicated 
on a plan, the land being described as supposed to be eighty-three acres or there- 
abouts. The owner made a like agreement with B. as to the minerals under the 
land to the east of the fault, supposed to contain ninety-eight acres or there- 
abouts. The fault was afterwards found to run so as to leave on the west eight 
acres only. Held, on a bill by B. to restrain A. from working to the east of the 
fault, that as the court would not, in a suit by B. for specific performance against 
the owner, have decreed a demise of all the minerals to the east of the fault, he 
could not be deemed in constructive possession so as to maintain his suit against 
A.— Davis v. Shepherd, Law Rep. 1 Ch. 410. 

See Carrisr, 2; Lease, 2; Light; Nuisance; Patent, 1; Trust, 2. 


INNKEEPER. 


The 3 & 4 Vict. c. 61, § 15, enacts that no one shall keep his house open for 
the sale of beer after eleven in any city, town, parish or place having a popu- 
lation exceeding 2,500, or after ten elsewhere. By the interpretation clause, 
“parish or place” includes hamlet. A.’s house was within a hamlet having less 
than 2,500 inhabitants; but the parish to which the hamlet belonged had more 
than that number. Held, that A. might keep his house open till eleven. — Smith 
v. Redding, Law Rep. 1 Q. B. 489. 


INSURANCE. 

1. The defendant assigned machinery to secure advances by the plaintiff. The 
deed contained a covenant to insure, but no provision for the application of the 
policy moneys, in case of fire, in liquidation of the debt. The machinery was 
burnt, and the defendants became bankrupts. Held, that the plaintiff had no 
claim to the benefit of the policy as against the defendants. — Lees v. Whiteley, 
Law Rep. 2 Eq. 143. 

2. Under an insurance policy on goods from L. to M., ‘‘ including all risk to 
and from the ship,” the policy to endure till the goods should be safely landed at 
M., there is no implied warranty of seaworthiness of lighters, not belonging 


to the ship, and used for landing the goods at M.— Lane v. Nixon, Law Rep. 
1C. P. 412. 
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3. A ship was chartered for a voyage at a freight payable on arrival at the 
port of discharge. The owners insured the freight by a policy containing 
the usual suing and laboring clause, and also the following clause, ‘* warranted 
free from particular average, also from jettison, unless the ship be stranded, 
sunk, or burnt.” In the course of the voyage, the vessel put into a port of dis- 
tress, so damaged by perils of the sea as to be not worth repairing, and she was 
sold. The cargo having been landed and warehoused, the master procured 
another vessel, the Caprice, to carry it on for an agreed freight, which the 
owners paid, receiving from the owners of the cargo the full charter-freight, 
Held, (1) that the owners could recover from the insurers, under the suing and 
laboring clause, the freight of the Caprice, and the expenses of conveying the 
cargo to her from the warehouses, although there had been no abandonment; 
and (2) that the application of the suing and laboring clause was not excluded 
by the warranty against particular average. Semble, that evidence would be 
admissible to prove, that, by the usage among underwriters, the term ‘ particular 
average” does not include expenses necessarily incurred in order to save the 
subject-matter of insurance from a loss for which the insurers would have been 
liable. — Kidston v. Empire Insurance Co., Law Rep. 1 C. P. 535. 

4. A ship under insurance was submerged; there was a common peril of 
destruction imminent over ship and cargo as they lay submerged ; the most con- 
venient mode of raising either or both was by raising them together; the cargo 
would be liable to a general average contribution for the cost of the raising, and 
the ship-owner would have a lien on the cargo to secure payment of that general 
average. Held, that the cost of raising the ship must be reduced by the amount 


of the general average contributed by the cargo, in determining whether the 
ship was a constructive total loss. — Kemp v. Halliday, Law Rep. 1 Q. B. 520. 
See Bankruptcy, 5; Equiry Practice, 9; Principal aNv AGENT, 1. 
InTErEsT. — See PartNersuip, 2; VENDOR AND PurcHaseR oF Reat Es- 
TATE, 6. 


INTERPLEADER. 

1. If A. and B. have each arrested a ship in admiralty, each claiming to be 
owner of the same goods, and each alleging that the master has wrongfully 
refused to deliver the goods to him, and the master has done acts tending to 
prove an acknowledgment by him of the title of each, the master cannot main- 
tain a bill of interpleader against A. and B.— Sablicich v. Russell, Law Rep. 
2 Eq. 441. 

2. A. sued the defendants, to whom he had intrusted a policy for certain purposes 
and declared in trover, in detinue, and specially on the contract. B., who had 
pledged the policy with A., then sued the same defendants to recover the policy. 
Held, that an interpleader order, under 23 & 24 Vict. c. 126, § 12, directing pro- 
ceedings in the first action to be stayed till further order, and also directing 
that A. should be at liberty to defend the second action, indemnifying the defend- 
ants, and that B. should give the defendants security for costs, was rightly made. 
— Tanner v. European Bank, Law Rep. 1 Ex. 261. 

3. Where a sale on an execution levied by seizure is suspended by an inter- 
pleader order and a petition filed against the debtor, on which he is afterwards 
adjudged bankrupt, the creditor is, by 12 & 13 Vict. c. 106, § 184, deprived of 
the benefit of his execution. — O'Brien v. Brodie, Law Rep. 1 Ex. 302. 
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INTERROGATORIES. 


1. Interrogatories will be allowed to be administered to a defendant, if 
they are put bona fide, though they may tend to criminate. — Bickford v. Darcy, 
Law Rep. 1 Ex. 354. 

2. In an action of slander, it appearing from affidavits, that the defendant 
had made imputations against the plaintiff, to the effect that he had committed 
forgery, but that persons in whose presence they were made refused to give the 
plaintiff any further particulars, interrogatories were allowed to be put to the de-. 
fendant as to the precise words used. — Atkinson v. Fosbroke, Law Rep. 1 Q. B. 
628. 

3. In a suit relating to real and personal estate, in which, after interrogatories 
filed, but before answer, the sole plaintiff had died, the court, on the application 
of the heir and executor of the plaintiff, made an order to revive; and as the 
time for answering had expired, ordered the defendant to answer the interroga- 
tories within twenty-eight days. — Earl Beauchamp v. Winn, Law Rep. 2 Eq. 
302. 

See Deposition ; Patent, 2. 


JUDGMENT. — See PATENT, 1. 


JURISDICTION. 
1. In 19 & 20 Vict. c. 108, § 24, giving the county court jurisdiction of an 
action in which the debt consists of a balance not exceeding £50, after an ad- 
mitted set-off, ‘‘ an admitted set-off” means one admitted before action brought. 


— Walesby v. Goulston, Law Rep. 1 C. P. 567. 

2. On the hearing of an information for removing cattle without a license, the 
justices have no jurisdiction to inquire into the sufliciency of the evidence on 
which the license was granted. — Stanhope v. Thorsby, Law Rep. 1 C. P. 423. 

3. The 25 & 26 Vict. c. 61, § 19, enacts, that when, on any summons respecting 
the repair of any highway, the liability to repair is denied by any party charged 
therewith, the justices shall order an indictment preferred against such party for 
suffering the highway to be out of repair. Held, that the justices have no juris- 
diction to order an indictment preferred, where it is bona fide denied by the party 
charged that the road is a highway, and the liability to repair, if it is a high- 
way, is not denied. — The Queen v. Farrer, Law Rep. 1 Q. B. 558. 

See ADMIRALTY. 


LacuEs.— See Bankruptcy, 3; Company, 2. 


Larceny. 

The prisoner was sent by his fellow-workmen to their common employer for 
the wages due them all. He received the money in one sum, wrapped in paper, 
with the names of the men and the sum due each written inside. Held, that he 
received the money as the men’s agent, and not as the employer's servant; and 
that, in an indictment against him for larceny, the money was wrongly described 
as property of the employer. — The Queen v. Barnes, Law Rep. 1 C. c. 45. 


LEASE. 


1. In an action for breach of a covenant for quiet enjoyment in a lease, void 
for want of authority in the lessor to demise, the lessee can recover as damages 
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the amount of premium paid for the lease, and also the difference between the 
value of the term professed to be granted to him by the lease, and that of a 
shorter term which he obtained from the true owner of the premises. — Lock v. 
Furze, Law Rep. 1 C. P. 441. 

2. A. sold an estate to B., who covenanted that no building to be erected 
thereon should be used as a beer-shop. B. erected a building thereon, and sold 
the estate to C., who sold to D., who let the premises to E., as tenant from year 
to year, without express notice of the covenant: it did not appear whether the 
deeds to C, and D. disclosed the covenant. Held, that the rule, that a pur- 
chaser, who does not inquire into his vendor's title, is affected with notice of 
what appears on it, applies to a tenant from year to year, and that E. should be 
enjoined from using the premises as a beer-shop. Semble, that, if D. had told 
E. that there was no restriction on the premises, the covenant could not have 
been enforced in equity against E. Wilson v. Hart, Law Rep. 1 Ch. 463. 

See Insunction ; Power, 1. 


Leaacy. 


1. A. bequeathed farming-stock which should be in his possession at his 
death. He became insane, and so remained till he died. Two years before 
his death, the legatee and his mother, who were named executor and executrix, 
converted the stock into money, which they deposited in their own and a third 
person’s name at a bank, where it remained till after A.’s death. Held, that 
there had been no ademption, and the specific legatee was entitled. — Jenkins v. 
Jones, Law Rep. 2 Eq. 323. 

2. Bequest by a single woman, who had gone through the ceremony of mar- 
riage with her deceased sister’s husband, to her children, ‘‘ legitimate or other- 
wise.” One child was born before the date of the will, and several after. Held, 
that the child born before the date of the will took the whole bequest, to the 
exclusion of those born after. — Howarth v. Mills, Law Rep. 2 Eq. 389. 

3. Devise of real estate ‘‘to my friends” A., B., and C., on certain trusts. 
Bequest of stock to A., B., and C., ‘‘ my executors hereinafter named,” in trust 
for M. for life, and then to A., B., and C., in equal shares, ‘for their own 
respective absolute use and benefit.” Further legacy of £200 ‘to each of my 
executors,” ‘* as an additional acknowledgment” of trouble in execution of will. 
Appointment of A., B., and C., executors. Held, that A., who had never 
acted as executor and trustee, was not entitled to share in the bequest of stock. 
— Slaney v. Watney, Law Rep. 2 Eq. 418. 

4, Testator bequeathed life annuities and legacies of money and stock to 
persons, and legacies of stock to charities, and directed the residue, after pay- 
ment of debts, annuities, and the pecuniary legacies thereinbefore given, to be 
accumulated for a certain term, and then divided among the several persons 
taking pecuniary legacies (including legacies of stock) under his will, or any 
codicil thereto, in proportion to their original legacies, the legacies of stock 
being for that purpose estimated at par. He also directed, that, as part of his 
estate might not be legally applicable to satisfy bequests to charities, the assets 
should be marshalled, so that such of the legacies thereby bequeathed as were 
given to charities might be paid exclusively out of funds legally so applicable. 
The will contained a clause excluding annuitants from participation: this 
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clause was struck through with a pen, and the cancellation attested by a codicil — 
in the margin, in ordinary testamentary form. 

Held, that, though the ordinary rule is, in the absence of evidence of contrary 
intention, to include annuities in ‘* legacies,” yet that here was suflicient evidence 
of intention to exclude annuitants, and that the cancellation of the above- 
mentioned clause did not point to any alteration of intention, or admit the opera- 
tion of the ordinary rule; and held, further, that the marshalling in favor of 
charities should be extended to the gifts of residue as well as to the original 
legacies. — Gaskin v. Rogers, Law Rep. 2 Eq. 254. 

5. If the person liable to pay a legacy is the person entitled to receive it, no 
question can arise under the statute of limitations. — Binns v. Nichols, Law Rep. 
2 Eq. 256. 

6. A legacy to an infant domiciled abroad may be paid when the infant comes 
of age by the law of England, or of the domicil, whichever first happens. In the 
mean time, it must be dealt with in the usual way, as an infant’s legacy ; though, 
by the law of the domicil, the infant’s guardian is entitled to receive it. — Hell- 
mann’s Will, Law Rep. 2 Eq. 363. 

See DevisE; Power, 2; VestEep Interest, 2,3; Wut, 4-7. 


Lecacy Duty. —See Succession Duty. 


LEGATEE. 
A clause in a will, excluding representatives of legatees who might die before 
the period of distribution, was struck through with a pen, and the cancellation 
attested by a codicil in the margin, in ordinary testamentary form. Held, that 


the representatives of a legatee, who had attested the cancellation, and had died 
before the period of distribution, were excluded, under 1 Vict. c. 26, § 15.— 
Gaskin v. Rogers, Law Rep. 2 Eq. 284. 
See Legacy, 5; MarsHaLLinG or Assets, 1. 
LEGISLATURE. — See EvipEnce, 2. 
Leeitimmacy. —See Descent, 1; Leaacy, 2. 


LIBEL. 
Proceedings held in gaol before a registrar, in bankruptcy, on the examina- 
tion of a debtor in custody, are judicial, and in a public court; and a fair report 


of them is protected, though they reflect on a third person. — Ryalls v. Leader, 
Law Rep. 1 Ex. 296. 


See INTERROGATORIES, 2. 


License. — See JURISDICTION, 2. 
Lieut. 

1. A bill for an injunction to restrain the erection of a building as obstructing 
the plaintiff's light will be dismissed, unless the plaintiff shows that he will 
sustain material damage ; but it will be dismissed without prejudice to an action 
at law. — Robson v. Whittingham, Law Rep. 1 Ch. 442. 

2. An injunction will be granted to restrain obstructions of light and air, in 
town or country, where there is such interference with comfort, and carrying on 
business, that substantial damages would be given at law; and it is no defence 
that as much light remains as other persons find sufficient for the same purposes, 
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or that the plaintiffs might make larger windows, or that they have put up 
Venetian blinds, or that their premises are not good for the purpose for which 
they are used, or that the defendant offers to use glazed tiles: and, in deciding 
whether sufficient damage is proved to sustain an injunction, the court is not 
bound by the finding of an appeal court on like facts as it would be bound by a 
decision on a point of law. — Dent v. Auction Mart Co., Law Rep. 2 Eq. 238. 
3. If half of the sky area, which has been previously open to a certain window 
of a town-house, used by the plaintiff as a shop, is shut out by the defendant’s 
new building, and the plaintiff is obliged, in consequence, to remove his work- 
men to another part of the house, he is entitled to relief; and, if a mandatory 
injunction is not prayed, an inquiry will be directed as to the amount of damage. 
— Martin v. Headon, Law Rep. 2 Eq. 425. 


LimiraTions, STATUTE OF. 
A letter by a debtor to his creditor, written before the debt was barred by the 
statute of limitations, and saying, ‘‘ I will try to pay you a little at a time, if you 
will let me. I am sure that I am anxious to get out of your debt. I will 
endeavor to send you a little next week,” held (by BRamWELL and CHANNELL, 
BB., Martin, B., dissenting), a sufficient acknowledgment within 9 Geo. IV. 
c. 14, § 1, to take the case out of the statute. — Lee v. Wilmot, Law Rep. 1 Ex. 
364. 
‘ See ApMINisTRATION, 3; Contrisutory, 4; Leaacy, 5. 
MarriaGe. —See Descent, 1; Divorce; Leaacy, 2. 
Marrrep Woman. —See HusBpanp anp WIFE. 


MARSHALLING OF ASSETS. 


1. A mortgagee who is made executor and legatee of his mortgagor is not ° 
bound to satisfy the mortgage out of the first sufficient sum of personal assets 
that come to his hands; for, if he were, he could come against the real estate to 
the extent to which his legacy remained unsatisfied. — Binns v. Nichols, Law 
Rep. 2 Eq. 256. 
2. On an appeal from Scotland, held, that an executor is not entitled to be 
relieved from his testator’s real estate against costs incurred by him in success- 
fully resisting the demands of creditors of the testator, though the testator has 
made his debts ‘due at his death,” a charge on his real estate, and has also 
declared that they should ‘‘in nowise affect or diminish ” his personal property. 
— Lovat v. Fraser, Law Rep. 1 H. L. Se. 24. 
See Legacy, 4. 


Master. 


1. In the sale of a stranded vessel by the master, there is no implied warranty 
of his right to sell, if the purchaser has every opportunity of examining her, and 
ascertaining whether she is in such a state as to give the master authority to sell 
her as a wreck. — Page v. Cowasjee Eduljee, Law Rep. 1 P. C. 127. 

2. A master while at a foreign port, with a homeward bound vessel, incurred 
expenses in defending himself against a charge of murder, maliciously brought by 
two of the crew, whom he had punished for misconduct. He was tried, acquitted, 
and bound over, in £10, to prosecute the men for perjury. He forfeited the £10 
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in order to return home with the vessel. Held, that the master was entitled to 
the expenses of defence, because the charge originated directly from his doing 
his duty in punishing the men, and also to the £10, as it was for the owners’ 
interest that his return should not be delayed. — 7'he James Seddon, Law Rep. 
1 Adm. & Ecce. 62. 

See Cotuision, 5; INTERPLEADER, 1. 


MAastTER AND SERVANT. 


A. hired Indians, the heads of gangs of laborers, to clear his lands of brush- 
wood, at a job price to be paid their gangs. Through the negligence of the 
persons employed, sparks of a fire on A.’s land set fire to a neighboring house 
of B. A. interfered with the work, and directed the Indians where to work. 
Held, that A. was a ‘‘ Commettant,” and the laborers ‘* Préposés,” within the 
meaning of the Code Civil of Mauritius; and that A. was liable to B. for 
the damage caused. — Sérandat v. Saisse, Law Rep. 1 P. C. 152. 

See Corporation, 3; EMBEZZLEMENT; Sur, 1. 


Mines. — See Company, 1; Ingunction; Power, 1; WaTercoursg, 1. 
MIsREPRESENTATION. — See Company, 1-3; DamaGes, 1; PLEapinG, 2; 
vVaGE, 2; VENDOR AND PurcHasER OF ReEat Estare, 3. 

— See Wut, 1. 
Morteace. —See Apmrratty Practice, 3; LysuraNce, 1; MARSHALLING OF 
Assets, 1; Propuction or Documents, 1; Sup, 2. 
Necessarres. —See ApMiRALTY; HusBanp WIFE. 


NEGLIGENCE. 


1. If one would be liable for injury occasioned by a cause of mischief, of 
whose existence he has knowledge, he will be equally liable, if he is negligently 
ignorant of its existence. — Mersey Docks Trustees v. Gibbs, Law Rep. 1 H. L. 
93. 

2. If, in an action on a bill of lading for loss of goods, a replication has 
alleged that the collision by which the goods were lost occurred through the 
“gross negligence” of the defendants, it is not a misdirection to leave it to 
the jury to say whether the defendants exercised ‘‘ due care and skill.” — Grill 
v. General Iron Screw Collier Co., Law Rep. 1 C. P. 600. 

3. A sheriff is liable to an execution debtor for his officer's negligence in not 
properly lotting at a sale the goods seized under a fi. fa., though the debtor has 
persuaded the officer not to advertise the sale, has induced him to postpone the 
sale to a later hour, and has directed him to sell also for a writ lodged with him 
on that day, under which he could not otherwise have then sold. — Wright v. 
Child, Law Rep. 1 Ex. 358. 

See Corporation, 3; DamaGes, 2; Suir, 1. 


New — See Arreat, 3. 


Notice. 

If a building is removed from an adjoining building without disturbing the 

party structure, no previous notice need be given under 18 & 19 Vict. e. 122, 
§§ 83, 85. — Major v. Park Lane Co., Law Rep. 2 Eq. 453. 

See Lease, 2; VENDOR aND PurcHaser OF Reat Estate, 2. 
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NUISANCE. 
A highway board will be enjoined from allowing any fresh communications to 
be made with a sewer constructed by their predecessors, which occasions a 
nuisance to the inhabitants of an adjoining parish, though, from the limited 
nature of the powers of the board, no order can be made against them, which 
will compel them to close the sewer altogether. — Attorney-General v. Richmond, 
Law Rep. 2 Eq. 306. 
PARLIAMENT. —See Evipence, 2. 
Paro, Evipence. — See W111, 1. 
ParTicuLars OF OpsEecTion. —See Parent, 5. 
Parties. —See Preapine, 2; VeNDoR aND PurcHaseR OF Reat Estate, 6, 


PARTNERSHIP. 


1. C. agreed with R. that R. should buy and sell goods on C.’s behalf, the 
business to be carried on as R. & Co., and R. to receive a salary, and a percent- 
age on profits. R. managed the business, but C. had bought goods for it. Each 
become bankrupt. Held, that the book debts and stock in trade of R. & Co. 
were joint estate. — In re Rowland, Law Rep. 1 Ch, 421. 

2. Partnership articles between A. and B. provided that they should carry on 
business ‘‘ for the mutual and common benefit of the partners, and risk of profit 
and loss in equal shares.” A.’s capital to be £750, B.’s £1,500, the capital of 
each to carry interest at £5 per cent, to be allowed yearly, before making up 
accounts. Sums brought in by either above those amounts to bear interest at the 
same rate, payable before any other interest, and to be withdrawable at three 
months’ notice. The partners were to be at liberty to draw certain sums on 
account of their shares of profits. The remainder of each partner’s share of 
profits to be added to his capital, and bear interest at £5 per cent, to be paid 
before division of net profits. On dissolution, after payment of debts, ‘ the 
remaining capital, stock, moneys, and credits belonging to the partnership shall 
be divided, or received, or taken by the partners according to their respective 
shares or interests therein.” On dissolution, the capital standing to A.’s credit was 
not much increased ; that of B. greatly so, partly by accumulation of profits, and 
partly by cash brought in by him. After paying debts, the assets were insufli- 
cient to replace the capitals in full. Held, that B. should be repaid with interest 
the additional capital brought in by him in cash, and the residue should be 
divided between the partners in proportion to their capitals. — Wood v. Scoles, 
Law Rep. 1 Ch. 369. 


PATENT. 


1. The defendant in a suit to restrain the infringement of a patent may 
dispute its validity, though the plaintiff has obtained a judgment against another 
person establishing its validity; but, till he has proved its invalidity, he will be 
restrained from infringing it. — Bovill v. Goodier (2), Law Rep. 2 Eq. 195. 

2. The plaintiff in a suit to restrain an infringement of a patent, contested on 
the ground of anticipation by prior user, is not entitled to discovery in answer 
to a general interrogatory as to the instances of prior user on which he relies. 
— Bovill v. Smith, Law Rep. 2 Eq. 459. 
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3. On the trial of issues in a patent case, the plaintiff may call evidence in 
reply to rebut a case of prior user set up by the defendant. But, after the 
defendant’s evidence has been summed up, the defendant cannot adduce further 


evidence in answer to that given by the plaintiff in reply. — Penn v. Jack, Law 


Rep. 2 Eq. 314. 

4. An objection to the validity of a patent on the ground that a foreign 
patent for the same invention has expired, cannot be taken at the hearing of a 
suit to restrain infringement, unless raised by the answer. — Bovill v. Goodier 
(2), Law Rep. 2 Eq. 195. 

5. In a suit to restrain the infringement of a patent for improvements in 
opening the tops of carriages by head-joints, particulars of objection, stating that 
head-joints, similar to those used by the plaintiff, had been, before the date of 
the patent, commonly used by carriage-builders generally throughout Great 
Britain, and that similar head-joints had been moved in the way described in the 
specification, before the date of the patent, by various carriage-builders in or 
near London, Liverpool, Manchester, and Southampton, and various other of 
the principal towns of Great Britain, were held insufficient under 15 & 16 Vict. 
c. 83, § 41. — Morgan v. Fuller (2), Law Rep. 2 Eq. 297. 


Pawn. 


A. deposited debentures with B. as security for the payment of a bill at 
maturity, on the agreement that B. might sell or otherwise dispose of the deben- 
tures, if the bill should not be paid when due. Before the maturity of the bill, 
B. deposited the debentures with C., to be kept as security till the repayment of 
a loan from C. to B. larger than the amount of the bill. The bill was dis- 
honored; and, while it was still unpaid, A. brought detinue against C. for the 
debentures. Held (by Cocksurn, C.J., BLackpurN and MELLOR, JJ.; SHEE, 
J., dissenting), that A. could not maintain detinue without having tendered the 
amount of the bill. — Donald v. Suckling, Law Rep. 1 Q. B. 585. 


Perretuity. —See SuRVIVORSHIP. 


PLEADING. 

1. A plea to the further maintenance of an action needs no formal commence- 
ment. if it disclose on its face matter which arose since the commencement of 
the action. — Brooks v. Jennings, Law Rep. 1 C. P. 47€. 

2. To a declaration for false representation, whereby the plaintiff was induced 
to pay £2,000 and ‘sustained loss, and was adjudicated bankrupt, and suffered 
personal annoyance, and was put to trouble and injured in character and credit,” 
the defendant, except as to the claim in respect of the adjudication in bank- 
ruptcy, and the remainder of the personal damage alleged, pleaded that, before 
action, the plaintiff had been adjudicated bankrupt, that the loss sustained was 
pecuniary, and that the right to sue for it passed to the assignees. Held, that 
the plea was a good answer to the whole declaration, and might so have been 
pleaded. — Hodgson v. Sidney, Law Rep. 1 Ex. 313. 

See Butts anp Norss, 2; Composition Deep, 1, 2. 


Poor Rate. —See Ramway, 1, 2. 
VOL. I. 21 
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1. Under a conveyance to trustees of land together with the mines there- 
under (the land containing both opened and unopened mines) and a power 
to grant leases for fourteen years without mentioning mines, none of the leases to 
be made dispunishable of waste, the trustees have no power to grant leases of 
unopened mines. — Clegg v. Rowland, Law Rep. 2 Eq. 160. 

2. A. gave personal estate to trustees, on trust for L. for life, and on her 
death, for the benefit of the heirs of the body of L., to educate the said heirs, 
and to pay to the said heirs said estate at their respective ages of twenty-one, in 
such proportions as L. might, by deed or will, appoint. eld, that the objects 
of the power were such of the statutory next of kin of L. as were descended from 
her. 

L. by will appointed £100 to a stranger to the power, and the balance of the 
fund (after payment of legacies to objects of the power), amounting to £260, to 
pay her debts; and ‘‘should any surplus remain,” she gave it to E., an object 
of the power. Held, that the £100 was unappointed, and did not pass to E., but 
that the £260 went to E., free from the charge of debts which was invalid. — 
Jeaffreson’s Trusts, Law Rep. 2 Eq. 276. 

3. When the court of probate is satisfied that a bona fide question whether a 
married woman’s will is an execution of a power is intended to be raised, it will 
grant limited probate of such a will, to enable the question to be determined in 
chancery. — Paglar v. Tongue, Law Rep. 1 P. & D. 158. 

See Revocation oF Witt; Separate Estate, 1; Trust, 1. 


PRACTICE. 


1. The venue of an information filed by the attorney-general to the Prince of 
Wales to recover dues payable in Devon to the Prince as Duke of Cornwall, was 
laid in Middlesex. It appeared that all the witnesses to facts resided in Devon; 
but that, as the defendant disputed the Prince's right to the dues, the records of 
the Duchy in London would have to be produced at the trial; on these facts, 
and on the ground that the Crown could allege an interest and claim a trial 
at bar, an application by the defendant to change the venue to Devon was 
refused. — Attorney-general to the Prince of Wales v. Crossman, Law Rep. 1 
Ex. 381. 

2. If a defendant has a day’s time to plead after an event, and the event hap- 
pens on Friday, he can plead at any time before the opening of the judgment 
office on Monday; the rule ordering that service of pleadings, made after . 
2, p.M., on Saturday, shall be deemed made on Monday, not being intended 
to affect the rights of parties, but only to relieve the clerks. — Connelly v. Brem- 
ner, Law Rep. 1 C. P. 557. 

3. The court will not, on the motion of the defendant, interfere with the dis- 
cretion of a judge at chambers, who, on a summons to set aside an execution for 
irregularity, with costs, has made the order as prayed, on condition that the 
defendant bring no action. — Bartlett v. Stinton, Law Rep. 1 C. P. 483. 

4. A certificate of acknowledgment by a married woman was allowed to be 
filed, after a lapse of six years, on an affidavit that the failure to comply with the 
rule of H. T. Wm. IV. arose from inadvertency; and on the court being sat- 
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isfied, by affidavit, that the property has been so dealt with that no one could be 
prejudiced. — ke Edge, Law Rep. 1 C. P. 533. 

See Appa, 5, 6, 12; Awarp, 2; Carrier; Divorce Practice; Equity 
Practice; INTERPLEADER, 2, 3; INTERROGATORIES, 1, 2. 


Prescription. — See WATERCOURSE, 1. 


PRINCIPAL AND AGENT. 

1. The defendant authorized an insurance-broker at L. to underwrite policies 
in his name, not exceeding £100 on any one risk. The broker, without defend- 
ant’s knowledge, underwrote a policy for the plaintiff for £150. The plaintiff 
did not know the limitation on the broker’s authority ; but it is notorious in L., — 
that there is, in nearly all cases, a limit of some sort imposed on brokers which 
is not disclosed to third persons. In an action on the policy, held, that the 
defendant was not liable even to the extent of £100. — Baines v. Ewing, Law 
Rep. 1 Ex. 320. 

2. A trader doing business as M. & Co. ordered goods of the plaintiff, and 
before their delivery executed a composition deed, of which the defendants were 
inspectors. The plaintiff afterwards wrote to the debtor, informing him that 
the goods were ready for delivery; and the defendants replied, requesting him 
to send the goods, and signing for M. & Co. The goods were sent, but not paid 
for. The deed allowed the debtor to carry on his business for six months under 
control of the inspectors, who had power to put an end to the deed, and who 
were to receive all the proceeds, pay current expenses, and out of the surplus pay 
dividends to the creditors, but who had no share in the profits, and no power to 
manage the business to the exclusion of the debtor. Held, that the defendants 
were not liable as principals, and that the plaintiff must look for payment to the 
firm of M. & Co., and to the trust in the deed for payment of current expenses. 
— Redpath v. Wigg, Law Rep. 1 Ex. 335. 

See Larceny; MasTeR AND SERVANT. 


PropaTe Practice. —See ADMINISTRATION; Executor, 2, 3; Power, 3. 


PropuctTion oF DocuMENTs. 

1. The creditor of a debtor who had made a registered deed, not passing any 
property, but containing a covenant to pay debts by instalments, is entitled to 
an order for another creditor to produce a mortgage deed which he holds on 
property of the debtor. — Jn re Marks’ Trust Deed, Law Rep. 1 Ch. 429. 

2. To an order for production of documents, directors are bound to give all 
information in their power as to documents in the possession of their company, 
though not in their own exclusive possession. — Clinch v. Financial Corporation, 
Law Rep. 2 Eq. 271. 

3. The state of the originals of engineering plans being material in a cause, 
and the defendant deposing that he had no engineering knowledge, and that an 
inspection of the plans would be useless to him without the aid of an engineer, 
the order for their production was extended to the defendant's surveyor. — 
Swansea Vale Railway Co. v. Budd, Law Rep. 2 Eq. 274. 

ProxmmaTe Cause. 


On the trial of an action for a reward offered by the defendant “to any per- 
son who will give such information as shall lead to the apprehension and convic- 
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tion of the thieves” who had stolen watches and jewelry from his shop, it 
appeared, that, about a week after the theft, R. having brought one of the stolen 
watches to the plaintiff's shop, the plaintiff gave information, and R. was appre- 
hended the same day; that after two or three days, R., being in custody, told where 
some of the thieves would be found; that there they were apprehended a week 
afterwards; that they were subsequently convicted of the theft, and that R, 
was convicted as receiver. Held (by MELLOR and Sure, JJ.; Buacksurn, J., 
doubting), that the judge had properly left the evidence to the jury, pointing out 
the remoteness of the information; and that a verdict for the plaintiff ought not 
to be set aside. — Zarner v. Walker, Law Rep. 1 Q. B. 641. 


Quo WarranTo. 

A person is disqualified from being relator of a quo warranto against one who 
has been elected to an office on the ground, that, the voting papers being blank, 
the election was void, if said person has himself voted with a blank voting paper 
at the election in question, and also at previous elections, and has been himself 
previously so elected. — Z'he Queen v. Lofthouse, Law Rep. 1 Q. B. 433. 


Ratway. 


1. In ascertaining the rateable value of part of a railway in a particular parish, 
H., the fact, that, owing to the increased traffic, the expenses of the railway in 
other parishes over which the traffic passing through H. passes bear a less ratio 
to the earnings, is not to be taken into account as contributing to enhance the 
rateable value of the railway in H.— Great E. Railway Co. v. Haughley, Law 


Rep. 1 Q. B. 666. 

2. Under the 6 & 7 Wm. IV., c. 96, § 1, the poor-rate is to be estimated “ on 
the net annual value” of the property; ‘‘that is to say, on the rent at which 
the same might reasonably be expected to let from year to year.” In rating a 
railway, there was allowed for depreciation in the rolling stock an average sum 
ealculated on the number of years the stock would last. The company con- 
tended that the allowance ought to have been the difference between the value 
of the stock at the beginning of the year and what a new tenant would give at 
the end of the year; but the court declined to disturb the rate.— Great E. Rail- 
way Co. v. Haughley, Law Rep. 1 Q. B. 666. 

3. A railway act provided that the lands acquired by the company under the 
act, but not required for the purposes of the act, should be sold within ten years 
of the passing of the act; and that superfluous lands, then remaining unsold, 
should vest in the owners of adjoining lands, ‘‘ in proportion to the extent of . 
their lands respectively adjoining the same.” By a later act, the periods limited 
by the several acts relating to the sale of the superfluous lands were extended to 
five years from the passage of the last act, and the several acts were to be read 
as if that period had been fixed by each of these acts. Held, (1) that the aet 
included lands the reversion of which had been bought by the company ; (2) that 
the supertluous land was to be divided among the owners of the adjoining prop- 
erties in proportion to the frontage of each, meaning by frontage the length of 
the line of contact of each property, if the line were made straight from the 
point of intersection of the boundaries on one side to the point of intersection 
of the boundaries on the other; (3) that the later act did not defeat a right to 
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unsold land vested under a former act at the time of the passing of the later 
avt. — Moody v. Corbett, Law Rep. 1 Q. B. 510. 

4. Under 8 Vict. c. 18, § 121, providing that, if a tenant is required by a 
railway company to give up possession of lands before the expiration of his term, 
he shall be entitled to compensation, notice to treat, under § 18, is not equiva- 
lent to requiring possession. — T’'he Queen v. Stone, Law Rep. 1 Q. B. 529. 

5. On petition by a judgment-creditor of a railway company, who had ex- 
tended their lands (including superfluous lands) under an elegit, for a sale under 
97 & 28 Vict. c. 112, the court directed inquiries ; and if the debt and costs were 
not paid within a month of the date of the certificate, sale, under direction 
of the court, of so much of the company’s interest in the lands as was necessary 
to satisfy the claim. — In re Hull & Hornsea Railway Co., Law Rep. 2 Eq. 262. 

See anp Notes, 2; Carrirr; Contract, 8. 


Rate. — See Rartway, 1, 2. 
REGISTRATION. — See COVENANT. 


Res Apgupicata.— See Huspanp anp Wire; Patent, 1. 


ReEvocaTion OF WILL. 


A will made by a woman previous to her second marriage, under a power con- 
tained in a settlement made in contemplation of her first marriage, may be 
revoked by another will during her second marriage, though no power of 
revocation was reserved by the settlement, and no settlement was made on the 
second marriage. — Hawksley v. Barrow, Law Rep. 1 P. & D. 147. 


Rewarp, ACTION FoR. — See ProxmatTe Cause. 


Sale. 

1. If after delivery, but while the purchaser is in default, the vendor takes the 
property from the purchaser's possession and resells it, the purchaser may main- 
tain trover, but cannot regard the contract as rescinded, so as to recover back a 
deposit, or resist paying any balance still due. — Page v. Cowasjee Eduljee, Law 
Rep. 1 P. C. 127. 

2. The following warranty, ‘‘ June 5, Mr. C. bought of G. G. a horse for 
£90, warranted sound. G.G.” ‘‘ Warranted sound for one month. G. G.” con- 
tinues in force only one month; and the purchaser must complain of unsound-— 
ness within a month of the sale.— Chapman v. Gwyther, Law Rep. 1 Q. B. 463. 

See Fraups, Statue oF, 2, 3; Master, 1; NEGLIGENCE, 3; STOPPAGR 
In Transitu; VENDOR AND PurCHASER OF Rea Estate. 


SALVAGE. 


1. An agreement for 8s. 6d., as a reward for salvage services, set aside as 
futile, where it appeared that the vessel was in real danger, and that real danger 
was incurred by the salvors. — The Phantom, Law Rep. 1 Adm. & Ecc. 58. 

2. The crew of a tug sued for salvage service, alleging that an agreement for 
towage service was invalid, because the fact that a great part of the crew of 
the vessel salved were ill, was withheld. No danger to property was proved. 
Held, that there was no salvage service. — Zhe Canova, Law Rep. 1 Adm. & 
Eee. 54, 


3. If the master of a tug engages to tow a vessel, and an unexpected change 
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of weather or other unforeseen accidents occur, he is bound to adhere to the vessel, 
and do all in his power to rescue her from danger; and he is entitled to reason- 
able extra remuncration for the extra service. — The White Star, Law Rep. 1 
Adm. & Ece. 68. 

4. If ship agents render extraordinary services in saving property, the court 
may allow a claim as agent and a claim as salvor to be united. — The Cargo ex 
Honor, Law Rep. 1 Adm. & Ece. 87. ; 

5. On motion by the plaintiffs, salvors, in objection to certain articles of the 
answer, which averred, that, though the services rendered might be of the nature 
of salvage, yet that, because the owners of the salving and the charterers of the 
salved vessel were the same, no salvage was due, the court ordered struck out 
the article denying that any salvage was due, it appearing that the possession 
and control of the salved vessel haq not been transferred by the charter-party 
from the owners to the charterers; but the court refused to order struck out 
the other articles detailing the facts, which, if proved, though not barring the 
claim for salvage, might affect the quantum. — The Collier, Law Rep. 1 Adm. & 
Ece. 83. 

6. Salvors are entitled to the costs of appraisement, if the appraised value 
differs substantially from that stated by the defendants. — The Paul, Law Rep. 
1 Adm. & Ecc. 57. 

Scorcu Law.—See Appear, 10, 11; DeEep, 2; or Assets, 2; 
WATERCOURSE, 2. 
Seawortuiess. —See Insurance, 2. 


Separate Estate. 

‘1. Property settled to the separate use of a married woman for life, witha 
power to appoint the reversion by deed or will, which she exercises by will, is 
not liable after her death to the payment of her debts. 

Semble, the separate property of a married woman is not liable after her death 
to her general engagements. — Shattock v. Shattock, Law Rep. 2 Eq. 182. 

2. A testator seized of trust estate, after reciting that he was or might be 
seized or entitled to real and personal estate, devised all his said real and per- 
sonal estate to H., (a feme sole), her heirs, executors, administrators, and assigns, 
for her and their own sole and absolute use and benefit. Held, that the devise to 
H. included the trust estate, but that it was not made separate estate; and that 
on her marriage her husband became trustee. — Lewis v. Mathews, Law Rep. 


2 Eq. 177. 
Separation. —See Divorce. 


Servant. —See MasTER AND SERVANT. 


SERVICE OF Process. 

The court of chancery has, under general orders, jurisdiction to order service 

of process abroad. — Drummond v. Drummond, Law Rep. 2 Eq. 335. 
SETTLED Estate. 

1. After a marriage has been dissolved, the divorce court can, under 22 & 23 
Vict. c. 61, § 5, order property, settled on the wife for life, to be held in trust 
for the persons who would be entitled if she were dead. — Pratt v. Jenner, Law 
Rep. 1 Ch. 493. 
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2. A. devised all his estate to trustees on trust to sell, pay his debts, aad 
invest the surplus; and out of the income of the estate, or of such investments, to 
pay an annuity to his wife, and subject thereto to hold his estate for his children in 
equal shares, to vest on the children respectively attaining twenty-one or marry- 
ing with consent; and if any child died under twenty-one, or without having 
been so married, his share to be held in trust for the others, or survivors or 
survivor of them; and if all the children should die, then on trust for his wife 
absolutely. Held, that after the widow’s death the real estate was settled within 
19 & 20 Vict. c. 120, § 1. — Collett v. Collett, Law Rep. 2 Eq. 203. 

See VENDOR aND Purcuaser OF Rear Estate, 5. 

SHAREHOLDER. — See Company; ConTripuTORY. 
Suerirr.— See Escape; NEGLIGENCE, 3. 


Sule. 


1. The plaintiff having suffered injury from the negligence of persons in 
charge of a ship laid up in a public dock, under the care of a ship-keeper, sued 
the defendant. At the trial it did not appear by whom the ship-keeper was 
appointed. Held (MELLO, J., dissenting), that the jury might, in the absence 
of other evidence, infer from the ship's register, on which the defendant’s name 
appeared as owner, that the persons in charge of the ship were employed by the 
defendant. — Hibbs v. Ross, Law Rep. 1 Q. B. 534. 

2. Under the Merchant Shipping Act, 1854, § 70, a mortgagee not in posses- 
sion of the vessel cannot maintain an action of restraint in admiralty, so as to 
prevent the execution of a charter party not shown to be injurious to his security. 
And under § 66 of the same act. and 25 & 26 Vict. c. 63, § 3, the court will 
look behind the register to the real character of transactions between co-owners, 
and treat as a mortgage what is, on its face, an absolute transfer, if such appears 
to have been the intention of the parties. — The Innisfallen, Law Rep. 1 Adm. 
& Ecce. 72. 

3. The 17 & 18 Vict. c. 104, § 29, which impowers the commissioners of 
customs to make such alterations in the tonnage rules thereby prescribed as 
become necessary for ‘‘the more accurate and uniform application thereof, and 
the effectual carrying-out of the principle of admeasurement therein adopted,” 
does not authorize them to alter the allowance in respect of the space occupied 
by the propelling power of steam-vessels, as provided by § 23.— City of Dublin 
Steam-Packet Co. v. Thompson, Law Rep. 1 C. P. 355. 

See Apmiraty; Apmiratty Practice; or Lapinc; COoLLIsIoN ; 
Freigut; Lysurance, 2-4; INTERPLEADER, 1; Master; SaLvaGe. 


Stanper. — See INTERROGATORIES, 2; LIBEL. 


Soxiciror. 

1. If the partner of a bankrupt trading firm was also one of a firm of solici- 
tors, whom the trading firm had employed in the conduct of suits pending at the 
time of bankruptcy, the assignees in bankruptcy are not entitled to a delivery 
up to them of the papers in the solicitors’ possession, subject to their existing lien. 
— In re Moss, Law Rep. 2 Eq. 345. 

2. The 23 & 24 Vict. c. 127, § 10, provides, that no one articled to an attor- 
ney shall hold any office, or engage in any employment whatever, other than the 
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employment of clerk to such attorney. Held, that an articled clerk had not 
violated this provision by having been steward of a manor in which his family 
and himself were interested, the duties being performed by a deputy (with whom 
he divided the fees), and the clerk having thrice only during two or three years, 
with his principal’s consent, absented himself to hold courts. — Jn re Peppercorn, 
Law Rep. 1 C. P. 473. 

See Venpor anp Porcuaser or Estate, 2. 


Speciric Perrormance. — See Damaces, 3; INJUNCTION; VENDOR AND 


CHASER OF Rea Estate, 3-5. 
SratruTE or Fraups.—See Fraups, STATUTE OF. 
Stature or Liwrrations. — See Limitations, STATUTE OF. 


SroppaGe IN TRAnNsITU. 

On July 12th, W. sold P. eleven skips of cotton twist, then lying at the 
defendant’s station at S., to be delivered for P. at B. station. Three of the 
skips were delivered on July 22, but P., objecting to the weight and quality, 
declined to take any more. On Aug. 17, four more were sent to B. station, 
and an invoice of the eight sent to P., with word that four had been forwarded, 
and that the other four were at S. station, waiting his orders. P. immediately 
returned the invoice, and wrote to W., declining to take any more. On 
Sept. 1, W. sent an order to S. station, for the defendants to deliver the 
remaining four skips to P. These were accordingly forwarded to B. station, 
and taken by P.’s carman to his mill, but were immediately returned by P.’s 
orders, and the whole eight sent back by him to S. station, to the order of W. 
They were again returned by W. to B. station; but, P. refusing to have any 
thing to do with them, they remained there till P.’s bankruptcy on Oct. 19, 
when W. claimed them. Held, on a special case, stated in an action of trover 
by P.’s assignee against the defendants, in which the court were to draw infer- 
ences of fact, that W. had a right of stoppage in transitu. — Bolton v. Lanca- 
shire & Yorkshire Railway Co., Law Rep. 1 C. P. 431. 


Succession Durty. 

In valuing a succession to lands vested by will in trustees, the cestui que trust 

cannot deduct as ‘necessary outgoings” reasonable expenses of management 

incurred, independently of his control, by the trustees under an authority given 

by the will (16 & 17 Vict. ¢. 51, §§ 21, 22).— Re Earl Cowley, Law Rep. 1 Ex. 
288. 

Support. —See EasEMENT. 
Surety. — See Bonn. 


SURVIVORSHIP. 
The words ‘“‘ survive ” in a will import that the person who is to survive must 
be living at the time of the event he is to survive. Therefore a gift over in 
default of children, or remoter issue of A., who should survive A., is not void for 
remoteness. — Gee v. Liddell, Law Rep. 2 Eq. 341. 
See WILL, 6. 
Tax. 


The exemption in 38 Geo. III., ¢. 5, § 25 (rendered perpetual by 38 Geo. III., 
c. 60, § 1), from land tax of “‘ any hospital,” applies only to institutions existing 
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when the act was made perpetual; and land previously chargeable is not 
exempted by becoming crown property. — Colchester v. Kewney, Law Rep. 1 Ex. 
368. 
See Raitway, 1, 2. 


TENANT In Tart. —See Devise, 3. 


TENDER. 


An offer to pay under protest is a good tender. — Scott v. Uxbridge & Rick- 
mansworth Railway Co., Law Rep. 1 C. P. 596. 


TITHES. 


Terriers dating from 1727 to 1825 contained the following clause: ‘‘ Easter 
offerings. Every communicant, 2d.; every cow, 2d.; every plough, 2d.; every 
foal, 1s.; every hive of bees, 1d.; every house, 34d. Held, (1) that the terriers 
were evidence of a custom to pay these offerings; (2) that such custom excluded 
the common-law right (if any) to the payment of 2d. for every parishioner over 
sixteen; (3) that the first charge was payable only by those who were actually 
attendants at the communion; (4) that the other charges were payable by all 
parishioners, whether communicants or not; (5) that the last charge was not 
confined to houses built before the terriers were made. — The Queen v. Hall, 
1Q. B. 632. 

» See Devise, 4. 


Trust. 
1. By a post-nuptial settlement, land was conveyed to trustees on trust to pay 


the rents to W. and his wife during their lives, and, on the death of the survivor, 
to sell and divide the proceeds amongst all and every the children of W., in such 
shares and proportions as he should by will appoint. There were seven children 
living at the date of the settlement, one of whom died before W., who died 
without executing the power. Held, that the property was vested in all the chil- 
dren, liable to be divested by the execution of the power, and that the repre- 
sentatives of the deceased child were entitled to his share. — Lambert v. 
Thwaites, Law Rep. 2 Eq. 151. 

2. On a bill by company A., alleging that a payment of money by their 
directors to company B. was a breach of trust, company B. (a limited company, 
being voluntarily wound up) will not be restrained by interlocutory injunction 
from dealing with such money, or dissolving the company, there being no such 
admission of a trust that the money would be ordered paid into court. — Bank 
of Turkey v. Ottoman Co., Law Rep. 2 Eq. 366. 


See Separate Estate, 2; Succession Duty; VeNpoR aND PURCHASER OF 
Estate, 2. 


TRUSTEE. 


An order by the master of the rolls, appointing as trustee, under a will, a 
person of unexceptionable capacity and character, was discharged on the ground 
that his appointment would be contrary to the wishes of the testator as deduced 
from the will, and that he was proposed for and has accepted the office with a 
view of acting in the interests of some only of the objects of the trust, and not 
as an independent trustee for the benefit of them all; and the purpose of such 
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proposal and acceptance of the trust may be proved by facts which have occurred 
since the date of the ‘order. — Jn re Tempest, Law Rep. 1 Ch. 485. 


See Separate Estate, 2; Succession Duty; VENDOR AND PURCHASER OF 
Reat Estate, 2. 


TURNPIKE. 

A., a contractor for supplying forage to the army, delivered to B. hay to be 
carried to a government store, in performance of A.’s contract, by the terms of 
which the commissary had a right to reject it on its arrival, if of inferior quality. 
Held, that the wagon in which B. conveyed the hay was within 3 Geo. IV. ec. 126, 
§ 32, exempting from toll any wagon conveying commissariat stores for the use 
of the army. — London & S. W. Railway Co. v. Reeves, Law Rep. 1 C. P. 580. 


Urra Vires. 


A trading company can give a bill of sale as security for work dom for them. 
— Shears v. Jacob, Law Rep. 1 C. P. 513. 


See Awarp, 3; Bixts anp Norss, 2. 


AND Purcnaser OF Reat Estate. 

1. On a sale by the court of real estate vested in trustees whose receipt was 
declared to be a good discharge, in order to divide the proceeds among the benefi- 
ciaries, the beneficiaries are not bound to covenant for title. — Cottrell v. Cottrell, 
Law Rep. 2 Eq. 330. 

2. A., one of three trustees, assigned leasehold property held jointly by them 


toa suthene, forging the signatures of his co-trustees. A. was a solicitor, and 
acted for the purchaser. Held, that circumstances affected the purchaser with 
notice of some trust, and also that he had constructive notice through the knowl- 
edge of A.; and further, that he had the legal interest in one-third, but no bene- 
ficial interest, and a re-conveyance was ordered. — Boursot v. Savage, Law Rep. 
2 Eq. 134. 

3. The mere assertion by the vendor that he has a good title, on the faith of 
which the purchaser relies, is not necessarily such a misrepresentation as pre- 
cludes the vendor's enforcing the contract. — Hume v. Pocock, Law Rep. 1 Ch. 
379. 

4, The plaintiff agreed to sell the defendant all his estate, right, and interest 
in certain lands, the plaintiff to produce a title from B. (the last owner) to him- 
self. The defendant knew that B. was one of four supposed owners, and was 
anxious to buy his title, in order to get rid of his opposition to a bill in Parlia- 
ment. Held, that the defendant could not show, aliunde, that B. had no title, 
and that specific performance should be decreed. — Hume v. Pocock, Law Rep. 
1 Ch. 379. 

5. A woman, entitled in fee to a mortgaged estate, proposed to her nephew that 
she should live with him, and that he should move to a larger house for the purpose, 
she contributing a yearly sum towards the housekeeping. The nephew agreed, 
if she would settle the estate, limiting it to him after her death. She agreed, anda 
settlement was accordingly made, by which the nephew covenanted to indemnify 
her from all liability under the mortgage, except the payment of interest during 
her life. He moved to a larger house, and they lived together for some time. 
She afterwards ceased to live with him, and agreed to sell the estate to a pur- 
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chaser, who filed a bill against aunt and nephew for specific performance. Held, 
that the nephew's covenant and his expenses incurred on the faith of the settle- 
ment were severally suflicient to support the settlement as made for value, and 
not voluntary. Semble, that, had the settlement been voluntary, and so void 
against a purchaser, the nephew would have been a proper party, but could 
have made out no claim to the purchase-money. — Zownend v. Toker, Law Rep. 
1 Ch, 446. 

6. A purchaser of land contracted to pay interest on the purchase-money at 
four per cent from the time of taking possession till the day appointed for the 
payment; after that day at five per cent, if the money should not then be paid ; 
and after six months from that day at eight per cent, with a proviso that this 
should not give the purchaser the right to delay payment on paying such higher 
interest. The purchaser took possession, but the purchase was not completed 
for several years, though the delay was not caused by misconduct or negligence 
ofthe vendor. eld, that the stipulation for paying higher interest was not a 
penalty to secure punctual payment, but a separate and distinct contract, which 


the purchaser was bound to perform. — Herbert v. Salisbury & Yeovil Railway 
Co., Law Rep. 2 Eq. 221. 


See Contract, 1. 


Venpor’s Lien. — See ContrisuTory, 2. 
Venve. —See Practice, 1. 


Vestep INTEREST. 

1. Testator devised real estate to his widow for life, and after her death 
directed the executors to sell and divide the proceeds equally between his chil- 
dren, the shares of his sons to be vested in them respectively when they attained 
twenty-one, and the shares of the daughters to be vested interests when they 
attained twenty-one or were married. During the minorities of the children, 
their shares were to be invested and applied for their maintenance. If one or 
more of the children should die leaving issue, ‘‘ before the share of each child or 
children shall become due and payable,” the share was to be equally divided 
‘‘amongst all the issue of such child or children, when such issue shall attain. 
twenty-one,” the iaterest of such child’s share to be applied for the main- 
tenance of such issue during minority. A daughter of the testator married 
and died in the widow’s lifetime leaving an infant child, and having assigned 
her share. Held, that the words ‘‘ due and payable ” did not postpone the vest- 
ing of the share till the widow's death; and that the daughter's assignee, and 
not her child, was entitled. — Mendham v. Williams, Law Rep. 2 Eq. 396. 

2. Testator made a bequest in trust to pay the proceeds to his widow for life, 
and after her death to divide the capital between A., B., C., and D.; and, in case 
any of them should die in his lifetime, and before they should have received any 
benefit from the aforesaid bequest, the share of the one so dying should be 
divided among his children. A. survived the testator, but died in the lifetime of 
the widow. Held, that ‘‘ and” could not be read ‘‘ or,” and that A.’s share was 
vested and passed under his will. — Kirkbride’s Trusts, Law Rep. 2 Eq. 400. 

8. Legacy to A., and in case of his death before the same shall be actually 
paid or payable to him, then to trustees for his children at twenty-one ; and in 
case no child of A. should acquire a vested interest, then over. Testator ap- 
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pointed his widow and A. executors, and both proved ; but A. died three months 
after testator, before the legacy was paid, leaving a child who died an infant, 


Held, that the gift over took effect. — Whitman v. Aitken, Law Rep. 2 Eq. 414. 
See Raitway, 3. 


Vouuntary Conveyance. —See VenporR aNpD Purcuaser OF ReEat Es- 
TATE, 5. 


Vorer. 


The 11 & 12 Vict. c. 63, § 24, provides, that, at the election of a board of 
health, the chairman shall deliver voting papers filled up according to a form 
which has columns for the name of the voter, and the number of votes he is 
entitled to. Voting papers were delivered duly filled up, except that the column 
for the number of votes was left blank. Held, that this omission did not render 
the election void. — The Queen v. Lofthouse, Law Rep. 1Q. B. 433. 

See Quo WarkanTOo. 

Warranty.—See Master, 1; Sate, 2. 


WATERCOURSE. 

1. A mine had from before the time of living memory been worked by tin- 
bounders, according to the custom of Cornwall, which enables any one to mark out 
a piece of waste ground, the owner of which does not choose to work the mines 
under it, and work them without the owner's consent, yielding to him a share of 
the proceeds. The bounders had from before the time of living memory used for 
their works the water of an artificial watercourse arising on the land of another 
person. The bounders abandoned the mine in 1856, since which the owners 
had been in possession. Held, on a bill by the owners, that the diversion of the 
watercourse by the owner of the land in which it rose ought to be restrained, 
though there was no priority of estate between the owners and the bounders; 
for that it ought to be presumed that a right to use the water had been acquired 
by arrangement with the owners of the mine, as well as with the bounders. — 
Ivimey v. Stocker, Law Rep. 1 Ch. 396. 

2. In Scotland, an encroachment by a building on the bed of a running 
stream may be enjoined at the suit of the opposite riparian proprietor, without 
his proving that he has sustained, or is likely to sustain, damage. — Bickett v. 
Morris, Law Rep. 1 H. L. Se. 47. 

Way.—See Covenant; Hicuway. 


Wut. 

1. Two wills being propounded, one dated 1855, and one dated 1858, neither 
being ambiguous on its face, parol evidence was admitted to prove that the 
former was really executed in 1865.— Reffell v. Reffell, Law Rep. 1 P. & D. 
139. 

2. The witnesses to a will saw the testator writing something on the will 
before they signed, but did not see what he wrote, and did not know it was a 
will. When they signed, they did not see the attestation clause, which contained 
the testator’s signature, or any of the writing on the will, as the testator con- 
cealed it by holding a piece of paper over it. There was a full attestation clause 
in the testator’s handwriting. Held, that, as the witnesses had seen the testa- 
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tor write what the court presumed to be his signature, the attestation was 
sufficient. — Smith v. Smith, Law Rep. 1 P. & D. 143. 

3. A will contained a reference to executors *‘ hereinafter named,” but did not 
appoint executors. A clause appointing executors was written immediately 
under the testator’s signature. Held, that this reference was not such a refer- 
ence to the clause appointing executors as to incorporate it, or to justify the 
admission of parol evidence, that it was written before the will was signed. — 
Goods of Dallow, Law Rep. 1 P. & D. 189. 

4. A testator gave the income of property to ‘‘ my wife A.,” and the residue 
to ‘‘my step-daughter S.,” A.’s daughter. A. had a husband living at the time 
of the marriage ceremony with the testator, as she then knew, and also at the 
time of the testator’s death. Held, that the gift to A. was void, but the gift to 
S. was valid. — Wilkinson v. Joughin, Law Rep. 2 Eq. 319. 

5. Testator gave his residue among his nephews and nieces living at his 
death, and by a codicil gave £100 to a grandnephew (his executor), whom he 
called his nephew. By a second codicil, he declared that the £100 was given 
him in addition to the share of residue given him by the will, and that he should 
first receive the £100, and then the share of residue. Held, that all grand- 
nephews and grandnieces living at testator’s death were included in the gift. — 
Weeds v. Bristow, Law Rep. 2 Eq. 333. 

6. Testator gave a fund of realty and personalty, after provision made for 
debts, testamentary and funeral expenses, and the legacies and annuities before 
directed, on trust, to divide the same equally between his nephews. He then 
directed that the property given to his nephews should, on their decease, seve- 
rally, be divided equally between such of their children as might survive them ; 
and added, ‘‘ and if either or any of my nephews die before me, or before they 
shall have actually received what is to go to them under this will, their share 
shall be divided equally between their children, and, in default of children, 
equally between my surviving nephews. Held, that all nephews who survived the 
testator took absolutely, and that the limitation over on death, before actually 
receiving, was inoperative in law, but might be used to explain the testator’s 
intention. — Martin v. Martin, Law Rep. 2 Eq. 404. 

7. One who had bought a leasehold interest, which was assigned to him, and 
afterwards the reversion in fee, which was conveyed to a trustee for himself, 
subject to the lease, made the following will: ‘‘ I appoint my wife my adminis- 
trator; I give and bequeath to my said wife the whole of my personal property, 
estate, and effects, of every and whatsoever kind they may be.” Held, that the 
term passed under the will as a term in gross, and not attendant on the inherit- 
ance, but that the reversion did not pass. — Belaney v. Belaney, Law Rep. 2 Eq. 
210. 


See ADMINISTRATION; DrvisE; Executor; LeGacy; LEGATEE; Power, 2, 
3; Revocarion or WiLL; Separate Estate, 2; VESTED 
INTEREST. 


WINDING up. —See Appeal, 9; ConTRIBUTORY. 
WITNEss. 


Opposite the seal of a company, attached to a bill of sale, were the names of 
two of the directors, purporting to sign as such. The secretary gave evidence 
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that ‘‘ it was usual to affix the seal in the presence of the board, and for two 
directors to attest it.” Held, that the directors were not “‘ attesting witnesses,” 
within the 17 & 18 Vict. c. 36, and that, therefore, their residences and descrip- 
tion need not be stated in the affidavit accompanying the bill of sale. — Shears 
v. Jacob, Law Rep. 1 C. P. 513. 

See Deposition ; 2. 


Worps. 


** Absence.” —See Drvorce Practice, 1. 
*« And.” —See Vestep INTEREsT, 2. 
** Commettant.” —See MasTER AND SERVANT. 
Descendants.” —See Descent, 2. 
** Due and Payable.” —See Vestep Interest, 1. 
Estate.” —See Devise, 2; Witt, 7. 
‘* Heirs of the Body.” —See Power, 2. 
‘* Nephew.” — See W111, 5. 
** Outgoings.” —See Succession Dury. 
“ Particular Average.” —See Insurance, 3. 
‘* Place.” —See INNKEEPER. 
** Préposés.” —See MasTER AND SERVANT. 
** Sole.” —See SEPARATE Estate, 2. 
Step-Daughter.” —See 4. 
** Survive.” —See SurvrvorsurP, 1. 
Wife.” —See 4. 
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DIGEST OF CASES DECIDED IN THE SUPREME COURT 
OF THE UNITED STATES, 


At DecemBer Term, 1865. 


ADMINISTRATION. — See ExecuroR AND ADMINISTRATOR. 
ADMIRALTY. 


1. A court of admiralty has.no jurisdiction of a libel against a ship for injury 
to a wharf, and the buildings thereon, caused by a fire which originated in the 
ship while moored to the wharf, though the ship was lying in waters subject 
to admiralty jurisdiction. — The Plymouth, 3 Wallace, 20. 

2. The court of admiralty may allow a libel against vessel, master, owner, 
and pilot, in a cause of collision, to be amended by dismissing it as to owner and 
pilot; the libel so amended is good; and sureties to a bond given for the 
release of the vessel are not discharged by such amendment. — Newell v. Nor- 
ton, 3 Wallace, 257. 

See ApreaL, 5; BiockapE; CoLuision; Prize. 

AGENT. — See Carrier; Customs, 2; Prize, 6. 
AMENDMENT. —See ApMIRALTY, 2; JUDGMENT AND DECREE, 4. 


APPEAL. 

1. If, in a suit for foreclosure of mortgage, the plaintiff has a decree, but for 
not so much as he claims, an appeal by him will not be dismissed, though, after 
taking the appeal, he has received the amount of the decree, which had been 
paid into court by the defendant. — Merriam v. Haas, 3 Wallace, 687. 

2. A decree, obtained by fraud, if correct in form, will sustain an appeal for 
reversal on the ground of the fraud. — United States v. Gomez, 3 Wallace, 752. 

3. Though an appeal is sued out for delay only, the court cannot give extra 
costs. — The Douro, 3 Wallace, 564. 

4. An appeal from a circuit court will be dismissed, unless allowed by that 
court. — Barrel v. Transportation Co., 3 Wallace, 424. 

5. If a prize cause has been carried by appeal from the district to the circuit 
court, before the Act of March 3, 1863, § 7, allowing appeals in prize causes 
directly from the district to the supreme court, it may be carried to the supreme 
court by appeal from the circuit court. — The Admiral, 3 Wallace, 603. 

6. From a proceeding, under the Act of March 3, 1851, to settle a private 
California land-claim, transferred from the district to the circuit court, under 
the Act of July 1, 1864, § 4, an appeal lies to the supreme court (Grrr, 
Murr, and Freip, JJ., dissenting). — United States v. Circuit Judges, 3 Wal- 
lace, 673. 

7. An appeal from a district court of California, under the Act of March 3, 
1851, § 10, is void, unless the allowance of the appeal, together with a copy of 
the record and the citation, is returned to the next term of the supreme court, 
after the appeal is allowed. — Castro v. United States, 3 Wallace, 46. 
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8. The supreme court will entertain jurisdiction of an appeal from the district 
court of California, under the Act of March 3, 1851, § 10, though the record is 
not returned to the next term of the supreme court after the allowance of the 
appeal, if the appellant has been prevented by the conduct of the appellee, 
the order of the district judge, and the contumacy of the clerk of the district 
court, from obtaining a copy of the record in time. — United States v. Gomez, 
3 Wallace, 752. 

See 8. 

Army. — See Crownat Law, 1, 2. 
ATTACHMENT. 

1. In action of trespass for taking goods, brought in a State court, a plea 
which averred that the defendant was United States marshal, and that, having a 
writ of attachment, he had levied the same on the goods, but which did not aver 
that they were the goods of the defendant in the writ of attachment, is bad. — 
Buck v. Colbath, 3 Wallace, 334. ‘ 

2. One who gives a bond of indemnity to induce an officer to hold prop- 
erty wrongly attached, is liable as a joint trespasser for the subsequent deten- 
tion and sale of the property by the officer; and, if he takes on himself the 
defence of a suit against the officer, he is bound by the judgment in such suit 
as to the ownership and value of the goods. — Lovejoy v. Murray, 3 Wal- 
lace, 1. 

3. Under the statutes of Tennessee, if a debtor is about to pay his debt to an 
insolvent non-resident ereditor, the debt cannot be attached by a creditor of 
the insolvent. — Simpson v. Dall, 3 Wallace, 460. 


ATTORNEY. 

1. If a testator has in his will described certain persons as his natural chil- 
dren, the attorney who drew the will may testify to his conversations with the 
testator regarding the legitimacy of the children, preceding and connected with 
the preparation of the will, on the ground that the testator has waived his privi- 
lege of the attorney’s secrecy, and semble that the attorney might testify, even 
had there been no waiver (CLurrorD, J., dissenting). — Blackburn v. Crawfords, 
3 Wallace, 175. 

2. Motion to discontinue a case which had been brought forward on the 
docket, grounded on the sickness of one counsel and the want of time for prepa- 
ration by another, overruled. — McGuire v. Comm., 3 Wallace, 382. 


Auction.—See Jupiciat Sale. 
AVERAGE. — See Sup, 2. 
Bank. —See INTERNAL REVENvE, 1-3. 
Banker. —See INTERNAL REVENUE, 5. 
Bu or Excerrions.— See Exceptions, oF. 
Bit or Lapinc. —See Suir, 3. 


anp Nores. 


Notes for a balance due on settlement in an illegal transaction, or for 
money lent to pay illegal debts, given by one who has been a party to the trans- 
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action and the contracting of the debts, cannot be enforced. — Brown v. Tark- 
ington, 3 Wallace, 377. 
See Freicut, 2; Bonn. 


BLockaDeE. 


1. A vessel, knowing that a port was blockaded, sailed directly for it: her 
clearance gave a neutral port as the sole port of destination; but her letter 
of instructions directed the master to call off the blockaded port, and, if he 
should find the blockade in force, have the naval commander indorse on her 
register that she had been warned off, and then sail for the neutral port. She 
was captured close to the blockaded port, and standing in for it, without ever 
having made any inquiries about the blockade. Held, that she was good prize. 
— The Admiral, 3 Wallace, 603. 

2. If a ship sails directly for a blockaded port, and the captain has instruc- 
. tions to call there merely for the purpose of inquiry, and, if he finds the blockade 
not. raised, to proceed elsewhere, but the ship’s papers contain no intimation of 
intention to enter the blockaded port in any contingency, and she is captured off 
the blockaded port, she is good prize. — The Cheshire, 3 Wallace, 231. 

3. Semble, that the alleged intent of the master of a ship which has run 
out from a blockaded coast, of seeking the blockading fleet for the purpose of 
procuring a license to proceed on his voyage, will not excuse the violation of the 
blockade. — The Josephine, 3 Wallace, 83. 

4. The proclamation of May 12, 1862, revoking the blockade of New Orleans, 
did not work the legal termination of the blockade of the coast of Louisiana 
which remained under hostile control. — The Josephine, 3 Wallace, 83. 

5. Knowledge of a blockade by a vessel running out from an enemy's port 
was inferred from her having known that a blockade of the port was to be 
established, and that war vessels had been seen off the port. — The Herald, 
3 Wallace, 768. 

6. Intent to violate a blockade, notwithstanding the denial of the master and 
claimants, may be inferred from a combination of circumstances. — The Cor- 
nelius, 3 Wallace, 214. 

7. Evidence that a vessel has received her cargo direct from another vessel 
which has run the blockade, and that the consignor and consignee are concerned 
in blockade-running, furnishes probable cause for seizure ; and, though the vessel 
is restored, the claimants are not entitled to costs or damages. — 7'he Thompson, 
3 Wallace, 155. 

Bonn. 

Coupons payable to bearer originally attached to bonds which are also pay- 
able to bearer are negotiable, and may be sued on without producing the bonds 
to which they were attached. — Thompson v. Lee County, 3 Wallace, 327. 

See ApmiraLty, 2; Corporation, 1. 


Broker. — See INTERNAL REVENUE, 4. 
BurpEN OF Proor. — See PRESUMPTION. 


CALIFORNIA. 

1. A Mexican grant of land in California can be established only by proof 
that it is or once was recorded ; and, in the absence of such proof, an equity wil! 
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not be raised from bare possession for one year before the conquest of the 
country. — Peralta v. United States, 3 Wallace, 434. 

2. Acclaim to land alleged to be derived from the Spanish or Mexican gov- 
ernments is within the jurisdiction of the commissioners to settle private Cali- 
fornia land-claims, under the Act of March 3, 1851, though it is not alleged to 
depend on a written grant. — Beard v. Federy, 3 Wallace, 478. 

3. A grant in colonization by a Mexican governor of California, if not ap- 
proved by the Departmental Assembly, is not valid, unless the claim therefor is 
presented to the board to settle private claims within the time specified by the 
Act of March 3, 1851; and a title derived under a sale ordered by the Depart- 
mental Assembly is wholly void. — Beard v. Federy, 3 Wallace, 478. 

4, A patent to land in California, granted by the United States, under the 
Act of March 3, 1851, which provides that such patent shall be conclusive 
between the United States and the claimants only, is good against all persons 
except those who have such a title as enables them to resist the action of the 
United States in disposing of the land. — Beard v. Federy, 3 Wallace, 478. 

5. A survey of land in California, conforming as nearly to a decree of the 
district court as it can well be made to do, will not be disturbed at the instance 
of one who does not show himself prejudiced by the survey. — Dehon v. Bernal, 
3 Wallace, 774. 

6. A survey of land in California which has been confirmed by the district 
court, and with which the United States and the claimant are both satisfied, will 
not be disturbed at the instance of an intervening party who shows no interest 
in the land. — Dehon v. Bernal, 3 Wallace, 774. 

7. A claim against the United States for land in California rejected. [The 
facts are not sufficiently reported to determine the precise ground of rejection.] 
— United States v. Gomez, 3 Wallace, 752. 

8. If the attorney-general gives notice, under the Act of Aug. 31, 1852, 
§ 12, that he will not prosecute an appeal from the commissioners to settle 
private California land-claims, the district court can give leave to the claimant 
to proceed on the decree of the commissioners as on a final decree. — Beard v. 
Federy, 3 Wallace, 478. 

9. In the California cirenit court, claims for distinct parcels of land, and 
also claims for rents and profits, and damages for withholding possession, may be 
joined in the same action, and the land need not be described by metes and 
bounds. — Beard v. Federy, 3 Wallace, 478. 

10. Under the statutes of California, if the pleadings consist only of claim 
and answer, an answer containing new matter is not assumed to be true. — 
Cheang Kee v. United States, 3 Wallace, 320. 

See 6-8; JurtspIcTION, 3, 4. 


Capture. — See BiockapE; Prize. 


CARRIER. 

1. A common carrier of goods may by special contract exempt himself from 
liability for losses by fire not occasioned by his own negligence, though the per- 
son with whom he contracts is only an agent of the owners of the goods, if the 
agency is not disclosed; and the carrier is not bound to prove that special con- 
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sideration was given for such exemption. — York Co. v. Central R. R., 3 Wal- 
lace, 107. 
2. The Act of March 3, 1851, § 1, exempts a shipowner from liability for 
loss by fire caused by the misconduct of his agents, in which he has not per- 
sonally participated; and the proviso in the Act allowing this liability to be 
extended by contract refers to an express contract, and not to one founded on 
custom. — Walker v. The Transportation Co., 3 Wallace, 150. 
See Sup, 3. 


CERTIORARI. 

If, on writ of error to an inferior State court, the record shows that the 
supreme court has jurisdiction, and also shows, that, after verdict in the inferior 
court, exceptions were taken to the highest State court and overruled “‘ as by 
the rescript on file,” and that final judgment was rendered in the inferior 
court, certiorari will not be issued for the purpose of having the rulings of the 
highest State court inserted at length in the record. — McGuire v. Comm., 
3 Wallace, 382. 


CuarTeR Party. — See Freicut, 1. 


Cmcurr Court.— See AppreaL, 4-6; Caxirornia, 9; Law, 3; 
JURISDICTION, 4-7. 


CoLuiston. 

1. If a vessel breaks away from her moorings and comes in collision with 
another vessel aground on a bar, out of the channel or course of navigation, the 
former vessel is liable for the damage caused by the collision, unless she shows 
affirmatively that the breaking away was the result of inevitable accident, which 
proper skill and precaution could not prevent; and the latter vessel is not liable 
though she has lain aground more than two months. — The Louisiana, 3 Wal- 
lace, 164. 

2. In case of a collision between a steamboat able to move or stop in a chan- 
nel of sufficient breadth, and a barge properly moored, and not in fault, the 
steamer must pay the damage of the collision. — The Granite State, 3 Wal- 
lace, 310. 

3. There is no established market value of an old barge; and, in case she is 
injured by collision, the cost of repair is not an incorrect rule of damages. — 
The Granite State, 3 Wallace, 310. 

4, One who is master and part owner of a ship sunk by a collision, and with its 
cargo abandoned to the underwriters, who have assigned their claim to him, may 
maintain a libel against the ship causing the collision. — Newell v. Norton, 
3 Wallace, 257. 


See Apmiratty, 2. 
Common Carrier. —See Carrier. 
Company. — See Corporation. 


Conruict or anp State Avrnoritres.—See ATTACHMENT, 1; 
. Contract; Ixpian, 1; Revenve, 1, 2; License, 1. 
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ConstiTuTIONAL Law 


1. To scire facias against a turnpike company, (the charter of which granted 
no exclusive privileges), for neglect to repair its road from B. to W., it is no 
defence, that the State has incorporated a railroad company from B. to W., which 
has largely diminished the profits of the turnpike company. — Turnpike Co, v. 
The State, 3 Wallace, 210. 

2. A State statute incorporated a company to make a toll-bridge over the 
west and east branches of D. River, and provided that it should not be ** lawful 
for any person or persons to erect any bridge across the said west and east 
branches of D. River within two miles, either above or below the bridges to be 
erected and maintained in pursuance of this act;” and that, after thirty years, 
the bridge should become the property of the State. By a subsequent part of 
the same statute, another company, called the S. Bridge Company, was incor- 
porated to build toll-bridges at certain localities over the S. and C. Rivers, and 
was invested ‘‘ with all the powers, rights, privileges, immunities, and advantages 
which are contained in the foregoing incorporation of the D. Bridge Company ; 
and all the provisions, sections, and clauses thereof, not inconsistent with the 
particular provisions herein contained” were fully extended to the S. Bridge 
Company. A later Act, passed in 1808, before any bridges were built over the 
S. and C. Rivers, provided (1) that the S. Bridge Company should exist for 
‘**the sole purpose of erecting a toll-bridge, under their said charter, across the 
S. River, under all its present provisions, except the limitation of its duration 
of thirty years, which is repealed;” (2) that a corporation, to be called the 
C. Bridge Company, should be created to erect and maintain a toll-bridge across 
the C. River, at or near a certain locality, ‘“‘ under all the provisions, regula- 
tions, restrictions, clauses, and provisions of the before-mentioned S. Bridge 
Company.” Under this last section, the C. Bridge Company built a bridge at 
the locality named, about a hundred rods above the point where the C. River 
empties into the S. River. Held, (Cuasr, C.J., Frerp, and Grier, JJ., dis- 
senting), that the proviso forbidding the building of a bridge within two miles 
was incorporated into the statute establishing the C. Bridge Company; and 
that a State statute, authorizing the building of a bridge over the C. River, a 
short distance above the bridge of the C. Bridge Company, was unconstitu- 
tional, as impairing the obligation of a contract.— The Binghampton Bridge, 
3 Wallace, 51. 

3. The plaintiff owned a wharf on the river Schuylkill, which is navigable, 
and in which the tide ebbs and flows, but which lies wholly within the State of 
Pennsylvania. The wharf was within the limits of Philadelphia, which is a port 
of entry. The defendants were about to erect, under the authority of a statute, 
and below the plaintiff's wharf, a bridge which would be a great public con- 
venience, but which would not allow the passage of masted vessels, and would 
greatly diminish the value of the plaintiff's wharf. Five hundred yards above 
the proposed bridge, and just above the plaintiff's wharf, a similar bridge had 
existed for many years. On a bill filed by the plaintiff, the court refused to 
enjoin the construction of the proposed bridge (WayNE, CLIFFORD, and Davis, 
JJ., dissenting).— Gilman v. Philadelphia, 3 Wallace, 713. 

4. A State statute, authorizing certain named commissioners to borrow 
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money for the construction of a railroad, on the credit of a county, and issue 
the bonds of the county therefor, does not conflict with a provision in the State 
constitution, that all county ‘ officers” shall be elected by the electors of the 
respective counties. —.Sheboygan County v. Parker, 3 Wallace, 93. 

See Inpian, 3; LyTreRNaL REVENUE, 2. 


Contract. 

1. If a contract is valid, provided the statute under which it is made is a 
private act, and if the officers to whom the legislature has intrusted the duty of 
classifying the statutes have classified it as a private act, and, if, after the making 
of the contract, the highest court of the State has recognized a statute identical 
with the statute under which the contract was made as a private act, but has 
subsequently decided that such statutes are not private acts, the supreme court 
will follow the prior decision, and hold the contract valid. — Havemeyer v. 
Iowa County, 3 Wallace, 294. 

2. If the highest court of a State has decided that certain contracts made 
under its constitution and laws are valid, the supreme court will hold sueh a 
contract valid, though the State court has, subsequently to the making of the con- 
tracts and to such decision, decided such contracts to be invalid. — Thomson v. 
Lee County, 3 Wallace, 327. 

See Burs anp Notes; Carrter, 2; Constirutionat Law 1, 2. 


ConTRIBUTION. — See Sur, 2. 


CORPORATION. 


1. A municipal corporation, authorized by its charter ‘‘to borrow money for 
any public purpose,” issued bonds to be lent to a railroad company, whose road 
led from the city, in order to aid the company in the construction of its road. 
The bonds expressed on their face the purpose for which they were issued. 
Held, that the municipal corporation was liable on such bonds in the hands of 
third persons (Cuasr, C.J., Grier, MiLLer, and Fieip, JJ., dissenting). — 
Rogers v. Burlington, 3 Wallace, 654. : 

2. A State statute, passed in 1850, provided that the city of C. might issue 
bonds, to be lent to a railroad, on a vote of the qualified voters and of the city 
council; and further provided, that it should be the duty of the city council ‘to 
secure by mortgages, transfers, or hypothecations of stock of said company, or 
by such other liens or securities, real or personal, as may be mutually agreed,” 
the payment of principal and interest; ‘‘and, for the further purpose of the 
securing the city against all loss or losses, the above-described liens, mortgages, 
or other securities, shall have priority or precedence of all claims and obligations 
subsequently contracted by such company.” The city council proposed to the 
voters whether the city should issue the bonds ‘‘to be secured by mortgage,” 
and it was voted they should: the city council subsequently issued the bonds, and 
took a pledge of some of the capital stock. 

A prior statute had provided that the railroad company might pledge its prop- 
erty, provided ‘‘ that the value and security of any liens, mortgages, or the stock 
held in or against such company by the city of C., should not be impaired: ” and 
a subsequent statute, authorizing the city to issue bonds to another railroad, 
contained a clause concerning the security to be given similar to that in the 
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statute of 1850; but added that the bonds should not be issued unless the private 
stockholders should mortgage a sufficient amount of real estate, in addition to 
the road and other effects of the company, to secure the city. Held, (1) that the 
statute of 1850 and the action taken under it, gave the city no lien on the 
road of the company as against subsequent mortgagees, and (2) that the other 
two statutes had no application to the case. — Cincinnati v. Morgan, 3 Wal- 
lace, 275. 
See ConstirutionaL Law, 1, 2. 
Costs. — See 3; 7. 
CounseL. — See ATTORNEY, 2. 
County Orricer. — See ConstirutionaL Law, 4. 
Couron. —See Bonn. 


Law. 

1. Under the Act of Feb. 24, 1864, § 12,-which punishes assaults on officers 
employed in enrolment, an indictment will not lie for assaulting an officer who, it 
is alleged, was serving notice on enrolled and drafted men. — United States 
v. Scott, 3 Wallace, 642. 

2. Under the Act of March 3, 1863, § 25, which punishes assaults on officers 
making a draft, an indictment will not lie for assaulting an officer, who, it is 
alleged, was making an enrolment for the draft. — United States v. Murphy, 3 
Wallace, 649. 

3. Under the Act of Aug, 8, 1846, § 2, a criminal cause remitted, on © 


motion of the district attorney, from the circuit to the district court, may, on the 
motion of the attorney, be remitted back to the cireuit court. — United States v. 
Murphy, 3 Wallace, 649. 

See Jurispicrion, 7; Licensg, 11. 


- Custom. — See Carrirr, 2. 


Customs. 

1. In the Act of March 3, 1863, which provides that foreign goods, obtained 
otherwise than by purchase, shall be invoiced at the actual market value thereof 
at the place where they are procured or manufactured, the word ‘ place” does 
not mean any locality more limited than the country where they are procured or 
manufactured. The standard to be applied is their value in the principal markets 
of that country. — Cliquot’s Champagne, 3 Wallace, 114. 

2. The provision in the Act of March 3, 1863, § 1, that if any owner, con- 
signee, or agent shall knowingly make an entry of goods by means of any false 
invoice, or by means of any other false or fraudulent document, the goods shall 
be forfeited, applies to a case in which the owner has knowingly made a false 
invoice, but the entry has been made by an innocent agent or consignee. — 
Cliquot’s Champagne, 3 Wallace, 114. 

3. The Act of March 3, 1863, § 1, which enacts, that knowingly making an 
entry of goods, by means of a false invoice, shall cause the forfeiture of the 
goods, contains a proviso that the provisions of the Act shall not apply to in- 
voices of goods imported from any place beyond Cape Horn till Jan. 1, 1864. 
Held, that a case in which the invoice of goods was made in 1863, and the 
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goods entered in 1864, was not saved by the proviso. — Cliquot’s Champagne, 
8 Wallace, 114. 

4, The provision in the Act of March 2, 1799, § 71, that, when a probable 
cause of forfeiture is made out, the burden of proof is thrown on the claimant, 
applies to a libel under the Act of March 3, 1863, § 1.— Cliquot’s Champagne, 
3 Wallace, 114. 

5. The Act of June 30, 1864, § 2, enacts that a specific and ad valorem duty 
shall be laid on wine, with a proviso that no champagne shall pay a less 
duty than six dollars per dozen. Held, that champagne is liable to forfeiture 
under the Act of March 3, 1863, § 1, if its value is falsely entered, though it has 
paid a duty of six dollars a dozen, and though the specific and ad valorem duty 
on the true value would have been less than six dollars a dozen. — Bollinger’s 
Champagne, 3 Wallace, 560. 

See JupGMENT Decree, 4. 


DamaGes. — See BLockape, 7; CoLuision, 3; Patent, 2. 


DeEcrEE. —See JUDGMENT AND DECREE. 


DEED. 


1. If the grantee of a registered deed never knew of its execution or registry, 
and the,deed and the land which it purported to convey, remained with the 
grantor till his death, and the grantee never claimed the land, the presumption 
of delivery arising from the registry of the deed is rebutted. — Younge v. Guil- 
beau, 3 Wallace, 636. 

2. If, under the Statute of Texas of May 11, 1846, a party to a suit makes 
affidavit that the original of a recorded deed is lost, and offers a certified copy in 
evidence, and the other party makes affidavit that the original is a forgery, the 
execution of the deed must be proved as at common law. — Younge v. Guilbeau, 
3 Wallace, 636. 

3. Under the statutes of Illinois, a deed of land in that State, acknowledged 
in New York, March 3, 1818, before one styling himself master in chancery, 
and recorded in Illinois, may be read in evidence without further proof of execu- 
tion, and without proving that the person who took the acknowledgment was a 
master in chancery. — Secrist v. Green, 3 Wallace, 744. 

See Evipence, 5; Sramp. 


DEPOSITION. 


1. If a copy of a document is annexed to a deposition taken on commission, 
it cannot be objected for the first time, at the trial, that the original was not 
produced nor its loss shown. — York Co. v. Central R. R., 3 Wallace, 107. 

2. If, after a motion to suppress a deposition for irregularity has been over- 
ruled, it is read on the trial without exception, the objection is not open on 
writ of error. — Brown v. Tarkington, 3 Wallace, 377. 

See Evipence, 4; MarriGe, 4. 


Disrricr Court. —See Aprrat, 7, 8; Catirornia, 8; Law, 3. 


Drarr. — See Crimrmau Law, 1, 2. 


Duty. — See Customs; LyrerNaL REVENUE. 
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EJECTMENT. 


An action of ejectment for land in Maryland was brought by four children, 
claiming as the legititimate children of the brother of A., the last owner of the 
land, and as A.’s sole heirs, against a cousin of A. The court refused to 
admit the record of the Maryland orphans’ court, granting administration of 
A.’s estate to the defendant, and containing the finding of a jury, that one 
of the four children was illegitimate. Held, that the defendant had no ground 
of exception, as the record was a bar only to one of the children, and the other 
three could, under the law of Maryland, recover the whole estate. — Blackburn 
v. Crawfords, 3 Wallace, 175. 

See JupGment anv Decrer, 2. 


Enemy Prorerty. —See Prize, 4. 
— See Law, 1, 2; Sur, 1. 
Equity. —See JupGMENT AND DECREE, 2. 


Equity Pieapine anp Practice. —See ApreaL; JUDGMENT AND DEcREE, 3; 
JuDICIAL SALE. 


Error. 


1. A plaintiff who has obtained judgment, but not for the amount claimed, is 
not estopped to have a writ of error, by reason of his having, before taking out 
the writ of error, issued execution, and obtained partial satisfaction of the judg- 
ment (Netson, Grier, and Swayne, JJ., dissenting). — United States v. Dash- 
iel, 3 Wallace, 688. 

2. If, after judgment for the defendant, a motion for a new trial is refused, 
and an appeal taken from this refusal to a superior court, yet, if the judgment 
of the superior court purports to be an affirmance of the judgment of the inferior 
court, a writ of error from such superior court to the supreme court will not be 
dismissed on motion. — Sparrow v. Strong, 3 Wallace, 97. 

3. If a judgment in an inferior State court is affirmed in the highest State 
court, and the record sent to the inferior court, with an order to enter judgment 
accordingly, a writ of error from the supreme court, if served within ten days 
after the entry of judgment in the inftrior court operates as a supersedeas, under 
the Judiciary Act, § 23, though served more than ten days after the aflirmance 
in the highest court. — Green v. Van Buskerk, 3 Wallace, 448. 

4. If a defendant in error does not move to have the cause docketed and dis- 
missed till after the record is filed, the writ of error will not be dismissed. — 
Sparrow v. Strong, 3 Wallace, 97. 

5. If a plaintiff in error is granted leave to withdraw, the defendant may, 
under the sixteenth rule, open the record and pray an affirmance. — McGuire v. 
Comm., 3 Wallace, 382. 

6. A writ of error raised only the questions twice before decided by the court 
on the same facts; the judgment below, in accordance with such decisions, was 
affirmed. — Minnesota Co. v. National Co., 3 Wallace, 332. 

See Deposition, 2. 


Estopret.— See Appear, 1; Error, 1; JupGmMent anp Decreg, 1-3. 
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EvImpENCcE. 


1. If a witness, being called on to produce a letter written to him, says that 
he has looked over all his papers relating to the case, but that, thinking he had 
sent this letter to the attorney in the case, did not make any special search for it; 
and, if the attorney testifies that, thinking the witness had it, he had not looked 
over his files of letters, the witness cannot give parol evidence of its contents. 
— Simpson v. Dall, 3 Wallace, 460. 

2. Prices-current of champagne, obtained in Paris from the agent of a wine- 
grower in Rheims, or from other dealers in champagne in Paris, and which have 
been prepared and used in the ordinary course of business, are admissible in 
evidence to show the market value of such wine-grower’s champagne, as is 
also the comparative value in Rheims and Paris of other wine-growers’ cham- 
pagne, in the absence of evidence that the champagne was unlike in price, kind, 
and quality. — Cliquot's Champagne, 3 Wallace, 114. 

8. In order to show the actual market value of goods at a certain place and 
time, letters written about that time by persons in that place, in the ordinary 
course of business, and offering to sell at certain rates, are admissible in evidence, 
though the writers are not shown to be dead, and though neither the writers, nor 
those who received the letters, are connected with the subject of the suit (Wayne, 
CurrorD, and Davis, JJ., dissenting). — Fennerstein’s Champagne, 3 Wal- 
lace, 145. 

4. A deposition offered to prove the death of A., and the names of his heirs, 
in which the deponent testifies to his long and intimate acquaintance with A., and 
to A.’s death, and to the fact that A. left children, whose names he gives, is 
admissible in evidence; though the deponent also states that certain children of 
A. died before him, ‘‘as appears from entries in his family Bible, which the 
deponent believes to be true;” and also that a son of A. died at a certain time 
after his father, ‘‘as I am informed and believe.” — Secrist v. Green, 3 Wal- 
lace, 744. 

5. In Illinois, a recital in a deed of partition, that due notice was given to 
all the parties is prima facie evidence of the fact. —Secrist v. Green, 3 Wal- 
lace, 744. 

See Atrorney, 1; Deep; Derosrrion; Exceptions, Brit or; Execu- 
TOR AND ApMINIsTRATOR, 2,4; MarriaGe, 1-5; Parent, 2; PResuMPTiIoN; 
Stamp. 

Exceptions, or. 

1. If the admission in evidence of the statements of an alleged agent are 
objected to, on the ground that the fact of agency is not established, all the 
evidence tending to prove agency must he reported in the bill of exceptions, or 
the verdict will not be disturbed. — Cliquot’s Champagne, 3 Wallace, 114. 

2. If a bill of exceptions states that much evidence on both sides is not 
reported, the verdict will not be set aside as unauthorized by the evidence. — The 
City v. Babcock, 3 Wallace, 240. 

3. If a bill of exceptions states that the court admitted evidence, to which 
action of the court the defendant ‘‘ excepts,” it will be intended that the excep- 
tion was made at the proper time. — Simpson v. Dall, 3 Wallace, 460. 

See Certrorart. 
Execution. — See Error, 1, 3; JupGMENT aND Decree, 5. 
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ExxcuTor AND ADMINISTRATOR. 

1. If the facts necessary to give a probate court jurisdiction are recited in its 
record, and are not controverted, the fact that it has appointed the wrong person 
administrator, or that it has wrongly accepted the resignation of one adminis- 
trator and appointed another, cannot be alleged in a collateral proceeding. — 
Comstock v. Crawford, 3 Wallace, 396. 

2. A second sale by an administrator to A., under a license, is no evidence of 
fraud in a previous sale, by the administrator, of the same property to A. under a 
prior license. — Comstock v. Crawford, 3 Wallace, 396. 

3. The statute of a territory provided that, if the personalty of a deceased per- 
son should not be suflicient to pay his debts, upon representation, anf the same 
being made to appear to the probate court of the county where his real estate lay, 
the court might license the administrator to sell all or any part of the realty, 
**so fur as shall be necessary to satisfy the just debts.” Under this statute, held, 
(1) that the representation that the personalty was insuflicient to pay debts gave 
the court jurisdiction ; (2) that the representation need not give the amount or 
description of the personalty nor of the debts; (3) that, though the record of the 
probate court, granting a license, does not state that the court found that the 
personalty was insuflicient to pay the debts, such omission cannot be taken 
advantage of in a collateral proceeding; and (4) that, though more land was 
sold under the license than was necessary to pay the debts, yet the purchaser's 
title was good. — Comstock v. Crawford, 3 Wallace, 396. 

4. Under the statutes of Illinois, a record in that State of a copy of a will 
proved and of letters testamentary granted in another State is admissible to 
show the authority of a non-resident executor to sell his testator’s land. — Secrist 
v. Green, 3 Wallace, 744. 

See 


FREIGHT. 

1. A charter-party provided that the cargo should be delivered within reach 
of the ship’s tackle, and that the balance of the freight should be payable, half in 
five and half in ten days after ‘* discharge” of the cargo; and contained a clause 
by which the owner bound the vessel, and the charterers bound the cargo, for 
the performance of their respective covenants. Held, that the ship-owners had 
a lien on the cargo. — The Kimball, 3 Wallace, 37. 

2. If the promissory note of a charterer in Massachusetts, given for freight, 
is drawn so as to be payable at the time of the expected arrival of the ship, and 
with the understanding that it is to be held over or renewed in case it falls due 
before her arrival, the presumption of the law of that State, that the giving of a 
promissory note is payment, is repelled; and, if the note is unpaid, the ship- 
owner may return it, and enforce his lien on the cargo for freight. — The Kim- 
ball, 3 Wallace, 37. 


GENERAL AVERAGE. — See Sup, 2. 
IntecaL Contract. —See Britis anp Nores. 


— See Deep, 83; Evipence, 5; Exrecuror anp ADMINISTRATOR, 4} 
JUDGMENT AND DECREE, 2. 
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INDIANS. 

1. Whether a class of Indians continue to be a tribe or not must be decided 
by the executive and political departments of the United-States Government; 
and this decision cannot be interfered with by any State action granting privi- 
leges to them. — United States v. Holliday, 3 Wallace, 407. 

2. Though an Indian lives on his own land, and votes, as authorized by State 
laws, at elections, yet, if he lives among his tribe and receives his annuity under 
the treaty with the United States, through the chiefs of the tribe from an Indian 
agent, he is under the charge of an agent within the meaning of the Act of 
Feb. 18, 1862, and this though the tribe has been dissolved, if the tribal 
relation is continued by statute for certain purposes which require the charge of 
an Indian agent. — United States v. Holliday, 3 Wallace, 407. 

3. The Act of Feb. 13, 1862, is constitutional, and, under it, it is penal 
to sell liquor within a State, and without any Indian reservation, to an Indian 
under the charge of an Indian agent. — United States vy. Holliday, 3 Wal- 
lace, 407. 

InDICTMENT. — See Law, 1, 2. 


Ingunction. — See ConstituTionaL Law, 3. 


InsuRANCE. — See COLuision, 4. 


INTERNAL REVENUE. 


1, A tax imposed by a State on shares in national banks is void under the Act 
of June 8, 1864, § 41, if such shares are taxed at the same rate as the capital of 
State banks, because such capital may consist of non-taxable property, and 
therefore shares in national banks may be taxed at a higher rate than those of 
State banks. — Van Allen v. The Assessors, 3 Wallace, 573. 

2. The Act of June 3, 1864, § 41, authorizes a State to tax the shares of a 
national bank in the hands of stockholders, though the capital of the bank is 
wholly invested in United-States securities (Case, C.J., Wayne, and Swayne, 
JJ., dissenting, the Act does not authorize such tax; and if it did, whether it 
would be constitutional, quere). — Van Allen v. The Assessors, 3 Wallace, 573. 

3. Under the Acts of June 30, 1864, § 110, and of March 3, 1865, § l,a 
savings bank, receiving deposits and lending the same for the benefit of the 
depositors only, though it has no capital, makes no discounts, issues no money 
for circulation, and pays its depositors only at stated times and on presentation 
of a pass-book. is liable to a duty of one twenty-fourth of one per cent each month 
on the average amount of its deposits (Grier and NE.son, JJ., dissenting). — 
Bank for Savings v. The Collector, 3 Wallace, 495. 

4. Under the Acts of June 30, 1864, §$ 79, 99, and March 3, 1865, § 1, 
brokers must pay duties on sales of stock and securities owned by themselves, 
— United States v. Cutting, 3 Wallace, 441. 

5. Bankers who sell government securities for the United States, and buy 
and sell them for themselves, but not for others nor for a commission, are not 
subject, under the Act of June 30, 1864, § 99, to the duties on ‘‘ bankers doing 
business as brokers.” — United States v. Fisk, 3 Wallace, 445. 

See License, 1; Stamp. 
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JUDGMENT AND DECREE. 


1. A judgment against one for trespass in taking goods, and part satisfaction 
thereof, is no bar to an action against another for the same trespass. — Lovejoy 
v. Murray, 3 Wallace, 1. 

2. In an action of ejectment, the defendant contended that the sale under 
which the plaintiff claimed was fraudulent and irregular: the plaintiff had judg- 
ment. Held, that, under the statutes of Illinois, the defendant could not main- 
tain a bill in equity against the plaintiff in ejectment, asking relief against the 
same alleged fraudulent and irregular sale. — Blanchard v. Brown, 3 Wal- 
lace, 245. 

3. A bill in equity, brought by a creditor against his debtor and a third per- 
son, alleged that the debtor had fraudulently confessed judgment in favor of the 
other defendant, and that the defendants had made a fraudulent agreement to 
lease, whereby they hindered the collection of the plaintiff's debt, and prayed that 
the judgment and agreement might be, declared void. The defendants denied 
the fraud. The court decreed that the judgment and agreement should be 
vacated, annulled, and made void, and should be of no effect whatever. Held, 
that this decree determined nothing as between the defendants themselves, — 
Graham v. Railroad Co., 3 Wallace, 704. 

4. The Act of Feb. 19, 1864, provides that the circuit court for Cali- 
fornia shall, in cases tried without a jury, state the facts found and the con- 
clusions of law separately. In debt for import duties, the court found, as a 
conclusion of law, that the plaintiffs were entitled to a judgment against the 
defendant for a certain number of dollars, ‘‘ payable in gold and silver coin of 
. the United States for duties,” and ordered judgment to be entered ‘‘ in accord- 
ance with the said findings ;” and judgment was entered for the said number of 
dollars ‘‘in gold coin of the United States. Held, that the judgment might be 
amended during the term by inserting the words ‘and silver” after the word 
“gold,” and so amended was good. —Cheang Kee v. United States, 3 Wal- 
lace, 320. 

5. Levy of an execution, even on personal property sufficient to satisfy it, does 
not extinguish the judgment, if the levy has been abandoned at the debtor's 
request. — United States v. Dashiel, 3 Wallace, 688. 
See AprraL, 1, 2; Arracument, 2; Error, 1-3. 


JupiciaL Sate. 
In a suit for the foreclosure of mortgaged premises, the decree was that the 


marshal should make sale unless the mortgagor should previously to the sale ~ 


pay the mortgage debt: the property was put up at auction, and bids made; but 
the sale was, at the request of the mortgagee’s solicitor, postponed by several 
successive adjournments for seven months, in order that the mortgagors might 
make arrangements to pay the debt: the mortgagors finally paid the debt, and the 
sale was discontinued. Held, that the highest bidder, who had bid the amount 
of the mortgage debt, with all costs and expenses, but to whom the property 
had never been stricken off, could not insist on a confirmation of the sale to him, 
— Blossom v. Railway Co., 3 Wallace, 196. 

See Executor anp ADMINISTRATOR, 3; JUDGMENT AND DECREE, 2. 


>. 
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JURISDICTION. 

1. If, in an action to recover land, the pleadings do not state its value, yet 
the value may be proved on the trial, so as to give jurisdiction to the supreme 
court. — Beard v. Federy, 3 Wallace, 478. 

2. The supreme court has jurisdiction of a mining-claim in Nevada, if the 
alleged value of the ‘‘ property in dispute” exceeds two thousand dollars. — 
Sparrow v. Strong, 3 Wallace, 97. 

3. In an action to recover mineral lands and mines in California, an allega- 
tion in the record of prior possession of the land for the purpose of taking out 
the minerals is not such an allegation of an authority exercised under the 
United States as to give the supreme court jurisdiction to hear the suit on error 
under the Judiciary Act of 1789, § 25. — Boggs v. Mining Co., 3 Wallace, 304. 

4. An order, on motion by the circuit court for California, vacating a previous 
order on motion, which directed judgment to be entered on the pleadings in a 
suit, cannot be reviewed by the supreme court. — Cheang Kee v. United States, 
3 Wallace, 320. 

5. The question to be certified by the circuit court, under the Act of April 
29, 1802, § 6, on a difference of opinion, must be a point of law; and, if the 
question certified is ‘‘ whether in point of law, on the facts as stated and proved, 
the action could be maintained,” and the record contains a body of facts stated 
as having been proved, and the testimony of several witnesses set forth at 
length, the supreme court has no jurisdiction, even with the consent of parties 
— Daniels v. Railroad Co., 3 Wallace, 250. 

6. The supreme court will not decide a legal point, certified on a differ- 
ence of opinion from the circuit court, under the Act of April 29, 1802, § 6, 
unless sufficient facts are set forth to show its relation to the rights of the par- 
ties. — Havemeyer v. Iowa County, 3 Wallace, 294. 

7. By the Judiciary Act of 1789, § 12, the circuit courts have concurrent 
jurisdiction of an offence which a subsequent statute creates and declares 
cognizable in the district courts. — United States v. Holliday, 3 Wallace, 407. 

8. An objection to jurisdiction on the ground of citizenship cannot be made 
for the first time at the trial, if the defendant in his pleadings has denied gener- 
ally the plaintiff's allegations, and has set up special defences. — De Sobry v. 
Nicholson, 3 Wallace, 420. 

See ApmiraLty, 1; Apprat, 1, 2, 4-8; 1; CaLirornia, 2; 
Error, 2; Executor anp 1, 3; Stamp. 


Lanp. — See Catirornia, 1-9; Nevapa. 
Law or Nations. —See BiockapEe; Prize. 
Leaitmmacy. — See EsectMENT; MarruaGe, 1, 5, 6. 


LIcENSE. 
1. To an indictment in a State court for carrying on a business illegal by the 

State laws, it is no defence that the United States has, under the Act of July 1, 

1862, and in consideration of a fee, granted the defendant a license to carry on 

the business in that State. — McGuire v. Comm., 3 Wallace, 387. 

2. Under the Act of Feb. 13, 1862, anthorizing the Secretary of the 
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Interior to procure cotton seed, he could not license a person to procure cotton 
seed in an insurrectionary district, and bring it to a loyal port; and, if he could, 
such license would not authorize the licensee to carry merchandise to the insur- 
rectionary district to exchange for the cotton seed. — The Reform, 8 Wal- 
lace, 617. 


Lien. —See Corporation, 2; Freicut; Prize, 1, 2. 


MarriaGE. 


1. To prove that A. is the legitimate son of his father, declarations by the 
sister of A.’s mother, that his father and mother were married, are not admissible, 
— Blackburn v. Crawfords, 3 Wallace, 175. 

2. An entry in the baptismal register of a church, ‘*G. T., son of T. B. C., 
and E. T., his wife,” is not admissible to prove that T. B. C. and E. T. were 
married (CLirrorD, J., dissenting). — Blackburn v. Crawfords, 3 Wallace, 175, 

8. To disprove the fact that a priest had married two persons who had 
previously been illicitly cohabiting together, and who afterwards kept the alleged 
marriage secret, his answers to cross-interrogatories, that he never celebrated a 
secret marriage between parties living in sin, one or both of whom would only 
consent to be married on condition that such marriage was to be kept secret, 
and that he never married parties without a license, are admissible. — Blackburn 
v. Crawfords, 3 Wallace, 175. ; 

4. If no official church register is kept, a private memorandum of the clergy- 
man, in which it is his habit to enter each marriage as it occurs, is admissible to 
prove that he did not celebrate a particular marriage ; and, if he testifies in his 
deposition, that there is no entry of such marriage, it is too late to object for the 
first time at the trial, that neither the original memorandum nor a copy is an- 
nexed to the deposition. — Blackburn v. Crawfords, 3 Wallace, 175. 

5. If, to prove the legitimacy of a plaintiff suing as heir, his mother gives 
evidence of a marriage between her and his father at a certain time and place 
and in a certain manner, and all the evidence clusters about and relates to the 
fact whether such marriage did take place, it is error for the judge to instruct 
the jury, that, if they find a marriage at any time, they should find for the plain- 
tiff (CuurrorD, J., dissenting). — Blackburn v. Crawfords, 3 Wallace, 175. 

6. It is error to instruct the jury, that, if a man and woman live together as 
husband and wife, and he acknowledges and always treats her as his wife, and 
the children which she bore him as his children, and permits such children to be 
called by his name, the presumption of law is in favor of the children’s legitimacy 
(CuirrorD, J., dissenting). — Blackburn v. Crawfords, 3 Wallace, 175. 


Maryann. —See EsectMent. 

Marsa. — See ArracuMEnt, 1. 
Massacuusetts. —See Freicur, 2. 
MEMORANDUM. 

Death of Mr. Justice Catron, IX. 

Mines. — See Jurispiction, 2, 8. 
Morrteace. — See Corporation, 2; Jupicrat 
Monicreat Corporation. — See Corporation, 
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Instruments. —See Britis anp Notes; Bonps, 
Neutra. —See Prize, 4. 
Nevapa.—See Jurispicrion, 2. 
New Triat. —See Error, 2. 
Notice. — See Evipence, 5. 
Nursance.—See Constitutionat Law, 3. 
Parties. —See Apmiratty, 2; EsyECTMENT. 


PATENT. 

1. If, while an application for a patent for a certain improvement is pending, 
the applicant makes an application for a patent for another improvement, in 
which he describes, but does not claim as original, the former improvement, such 
description and non-claim are not a dedication of the former improvement to the 
public. — The Suffolk Co. v. Hayden, 3 Wallace, 315. 

2. In a suit for infringement of a patent, for which there is no established 
patent or license fee, it is not error to instruct the jury that they may ascertain 
the value of the thing used by all the evidence as to its character, operation, and 
effect, and may take into view the value of that which the defendant has used 
belonging to the plaintiff, to aid them in forming a judgment of the actual dam- 
age sustained. — The Suffolk Co. v. Hayden, 3 Wallace, 315. 

PayMenT. —See Freicut, 2. 
PepiGree. —See Evipence, 4; Marriace, 1. 


PLEADING AND Practice. — See ATTACHMENT; ATTORNEY, 2; CaALIFoR- 
mia, 8-10; Cromnat Law, 3; Equiry PLeapiInG anp Practice; Error; 
Exceptions, Birt or; JUDGMENT AND Decrer, 1, 4, 5; Jurispicrion, 4-8; 
Prize, 2. 


Presumption. — See Carrier, 1; Cotuiston, 1; Customs, 4; Deep, 1; 
Evipence, 5; MarriaGe, 6; Prize, 2. 


Principat anp AGENT. —See Carrier, Customs, 2; Prize, 6. 


Prize. 

1. Capture clothes the captors with all the rights which the owner had at the 
commencement of the voyage, and any subsequent lien is void as against them. 
— The Sally Magee, 3 Wallace, 451. 

2. A cargo captured in a vessel liable to condemnation, and consigned to par- 
ties in the enemy country, is prima facie good prize ; and this presumption is 
not repelled by a test affidavit on the examination in preparatorio, by the alleged 
agent of the consignor, stating that the goods had been purchased eontrary to 
the instructions of the consignee, and had been rejected by him, if the affidavit 
also states that this appeared from the correspondence of the parties, but this 
correspondence is not produced nor its absence accounted for. Nor is the pre- 
sumption as to the remainder of the cargo repelled by a test affidavit by the same 
person, claiming that a loyal citizen had a lien thereon under the Act of March 3, 
1863, if the affidavit also purports to be based on papers which are not produced, 
— The Sally Magee, 3 Wallace, 451. 

3. Contraband goods are liable to capture on a vessel sailing from one neutral 
port to another, if it is intended that they should be carried either on the same 
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vessel or by transshipment to a belligerent port; and, if the owner of the ship is 
proved to have known the destination of the goods, the ship also is liable. — 
The Bermuda, 3 Wallace, 514. 

4. The property of a commercial house, established in the enemy’s country, 
is good prize, without regard to the domicile of the partners. — T’he Cheshire, 
3 Wallace, 231. ; 

5. In deciding, under the Act of July 17, 1862, § 2, whether a prize is of 
inferior force to the vessel or vessels making the capture, these last include not 
only a vessel which did all the firing, but also one which diverted the fire of the 
prize, and, being near at hand, was hastening to lay alongside her when she sur- 
rendered. — The Iron-clad Atlanta, 3 Wallace, 425. 

6. The court cannot award payment from prize-money to an agent, to whom 
captors have agreed to pay a commission thereon, and to whom they have re- 
quested the proper officers of government to pay such commission before paying 
the prize-money over for distribution. — The Iron-clad Atlanta, 3 Wallace, 425. 

See AppeaL, 5; Briockape. 

Promissory Nore.—See Bitts anp Notes; Freicut, 2. 


Qvo WarranTo. 

An information in the nature of a quo warranto, in the name of a territory, 
does not lie against one exercising the office of judge in a territorial court, the 
judges of which are appointed by the President.— Territory v. Lockwood, 
8 Wallace, 236. 

Ramway. —See Corporation, 1, 2. 
REBELLION. — See War. 
Repeat or Starure.—See Stature, REPEL oF. 
Res Apgupicata.— See Esecrment; Executor aNp ADMINISTRATOR, 1, 3; 
JUDGMENT AND Decres, 1, 2, 3. 
ReEvENvuE. — See Customs; INTERNAL REVENUE. 
Satze.—See Executor anp ADMINISTRATOR, 1, 2, 3; JUDGMENT AND 
CREE, 1, 2. 
Savines Banx.— See Internat Revenve, 3. 
Suare.—See Internat REvENvE, 1, 2. 
Sup. 

1. A vessel enrolled under the Act of Dec. 23, 1852, § 1, is liable to for- 
feiture under the Act of March 2, 1831, § 3, for having fraudulently obtained 
the enrolment. — The Mohawk, 3 Wallace, 566. 

2. A ship was involuntarily stranded near her port of destination. After 
vain efforts to get her off, the cargo was discharged in lighters, (except a very 
small remnant, which remained undiscovered), and was delivered to the con- 
signees. After the discharge of the cargo, the underwriters of the ship took 
possession of her, and the master abandoned her. The underwriters finally suc- 
ceeded in getting her off, at a cost exceeding her value when saved; and the 
remnant of the cargo was delivered in a damaged state to the consignees. Held, 
that the owners of the cargo were not liable to contribute to the expenses of 
saving the ship after the master left her. — McAndrews v. Thatcher, 3 Wal- 
lace, 347. 


8. A bill of lading of wheat, signed by the master of the vessel on which the 
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wheat was shipped at Chicago, stated that the wheat was to be delivered to 
the consignees at ‘*O. via W. Railway from Port C. to Port D., thence by sail 
or steam toO. Freight to Port C., eight and a half cents per bushel.” The 
course of trade is for wheat shipped to Port C., to go through the railway’s 
elevator there; and, if the vessels there are so numerous that the elevator 
cannot discharge them immediately, they must wait their turn. There were sev- 
eral vessels at Port C., and no place where the wheat could be stored; the mas- 
ter, without waiting for his turn, or telegraphing, as he might have done, to the 
consignors, sailed to the nearest port, and stored the wheat. Held, that the 
owners of the vessel had no lien on the wheat for freight and demurrage. — 
The Convoy’s Wheat, 3 Wallace, 225. 

4. There is no proper lookout on a steamboat, if the only lookout is the 
master, who is oflicer of the deck, in charge of the navigation, and in the wheel- 
house. — The Oitawa, 3 Wallace, 268. 

See ApmiraLtry; Carrier, 1, 2; CoLtusion; Freicur; Prize. 

— See Criminat Law, 1, 2. 
Soiciror. — See ATTORNEY. 


STamp. 

The supreme court has no jurisdiction to review the decision of a State court, 
that the value of land, conveyed by a deed offered in evidence, is such that the 
deed is sufliciently stamped. — Lewis v. Campau, 3 Wallace, 106. 
Stare. — See ArracuMeENtT, 1; Cons7irurionaL Law; Conrracr; Inpran, 

1; InrernaL REVENUE, 1, 2; License, 1. 
REPEAL oF. 

In interpreting a statute, reference may be had to a repealed proviso. — 

Bank for Savings v. The Collector, 3 Wallace, 495. 


Srarures OF THE UNITED States. 
Sept. 24, 1789, § 12. —See Jurispicrion,| July 1, 1862. — See Licensr, 1. 


a July 17, 1862, § 2.— See Prize, 5. 
Sept. 24, 1789, § 28. —See Error, 3. March 38, 1863, § 25.—See Criminar Law, 
Sept. 24, 1789, § 25.—SeeJunispretion,| 2. 

3. March 3, 1863, § 1.— See Customs, 5. 
Dee. 31, 1792, § 27. — See Sup, 1. * | March 3, 1863, § 7. — See Apreat, 5. 
Feb. 18, 1798, § 2. — See Suir, 1. March 3, 1863. — See Prize, 2. 


March 2, 1799, § 71.—See Customs, 4. | Feb. 24, 1864, § 12. — See Criminat Law, 
April 29, 1802, § 6. — See Jurispiction,| 1. 


5, 6. June 3, 1864, § 41.— See InterNat Rev- 
March 2, 1831, § 3.— See Surp, 1. ENCE, 1, 2. 
Aug. 8; 1846, § 2.— See CriminaL Law,)| June 30, 1864, § 2. — See Customs, 5. 
3. June 30, 1864, § 79. — See InrERNAL REv- 
March 3, 1851, § 1.— See Carrier, 2. ENUE, 4. 
March 3, 1851. — See Appear, 6-8; Catt-| June 30, 1864, § 99. — See INTERNAL Rev- 
FORNIA, 2-4. ENUE, 4, 5. 
Aug. 31, 1852, $ 12. — See Catirorni, 8.| June 30, 1864, § 110.— See InteRNaL Rev- 
Dee. 23, 1852, § 1. — See Sup, 1. ENUE, 3. 
July 13, 1861, § 5.—See War. July 1, 1864, § 4. —See Apreat, 6. 
Feb. 18, 1862.— See License, 2. March 3, 1865, § 1.— See Lyrernat Rev- 
Feb. 13, 1862. — See Inp1ay, 2, 3. ENUE, 3, 4. 
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SreamBoat. — See Co.uision, 2; Sup, 4. 
Surety.— See Apmira.ry, 2. 
Tax.—See LyrernaL REVENUE. 
TreLecraru. —See Sur, 3. 
TENNESSEE. — See ATTACHMENT, 3. 
Territory. —See Quo Warranto. 
Texas. —See Deep, 2. 
Trespass. —See ATTACHMENT, 1, 2; JUDGMENT, 1. 
Utrra Vires.— See Corporation, 1. 
Usace. —See Carrier, 2. 
Warver. —See ApreaL, 1; Arrorney, 1; Deposition; Error, 1; Juris- 
DICTION, 8. 
War. 
Property seized and libelled for forfeiture under the Act of July 18, 1861, 
§ 5, during the war, can be condemned after the cessation of hostilities. — The 
Reform, 3 Wallace, 617. 
See BiockapE; Law, 1, 2; License, 2; Prize. 
Wut. — See Atrorney, 1. 
Witness. —See ATTORNEY, 1. 
Writ or Error. —See Error. 


GENERAL RULES MADE AT DECEMBER TERM, 1865. 


RecGuations under which appeals may be taken from the court of claims to the 
supreme court :— 


RULE I. 


In all cases hereafter decided in the court of claims, in which by the Act of Con- 
gress such appeals are allowable, they shall be heard in the supreme court upon the 
following record, and none other : — 

1. A transcript of the pleadings in the case, of the final judgment or decree of the 
court, and of such interlocutory orders, rulings, judgments, and decrees as may be 
necessary to a proper review of the case. 

2. A finding of the facts in the case by the said court of claims, and the conclu- 
sions of law on said facts, on which the court founds its judgment or decree. The 
finding of the facts and the conclusion of law to be stated separately, and certified to 
this court as part of the record. The facts so found are to be the ultimate facts or 
propositions which the evidence shall establish, in the nature of a special verdict, and 
not the evidence on which these ultimate facts are founded. — See Burr v. Des Moines 
Co., 1 Wallace, 102. 


RULE IL. 

In all cases in which judgments or decrees have heretofore been rendered, when 
either party is by law entitled to an appeal, the party desiring it shall make applica- 
tion to the court of claims by petition for the allowance of such appeal, said petition 
shall contain a distinct specification of the errors alleged to have been committed by 
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said court, in its ruling, judgment, or decree in the case. The court shall, if the 
specification of alleged error be correctly and accurately stated, certify the same, or 
may certify such alterations and modifications of the points decided and alleged for 
error as in the judgment of said court shall distinctly, fully, and tairly present the 
points decided by the court. This, with the transcript mentioned in Rule IL. (except 
the statement of facts and law therein mentioned), shall constitute the record on 
which those cases shall be heard in the supreme court. 


RULE III. 

In all cases, an order of allowance of appeal by the court of claims, or the chief- 
justice thereof, in vacation, is essential; and the limitation of time for granting such 
appeal shall cease to run from the time an application is made for the allowance of 
appeal. 

AMENDMENT TO RULE XX. 

The first paragraph of the twentieth rule of this court is amended so as to read as 
follows: In all cases brought here on appeal, writ of error, or otherwise, the court will 
receive printed arguments, without regard to the number of the case on the docket, 
if the counsel on both sides shall choose so to submit the same within the first sixty 
days of the term, but twenty copies of the arguments, signed by attorneys or counsel- 
lors of this court, must be first filed; ten of these copies for the court, two for the 
reporter, three to be retained by the clerk, and the residue for counsel. 


ORDER OF COURT. 


Ordered, That the several causes brought into this court by writs of error or appeals 
from the circuit and district courts for the several districts within the States declared 


to be in rebellion by the proclamation of the President of the United States, dated 
Aug. 16, 1861, be called and disposed of at the next term of this court, under the 
rules thereof, and in regular order as they may stand upon the docket; and the clerk 
is directed to cause a copy of this order to be published in three daily papers of the 
city of Washington. 


| 

i 

| 
| 
: 
| 


SELECTED DIGEST OF STATE REPORTS, 


SELECTED DIGEST OF STATE REPORTS. 


Tue volumes from which cases have been selected are: 45 New 
Hampshire, 37 Vermont, 12 Gray (Massachusetts), 10 Allen 
(Massachusetts), 1 Houston (Delaware), 3 Head (Tennessee), 
34 Illinois, 10 Minnesota. 


AccEPTANCcE. — See Contract, 1. 
Action. — See Easement, 1; License. 
Auimony. — See Divorce. 
Contract. — See Contract, 4. 


ASSIGNMENT. 

D., a debtor, assigned his property to one of his creditors in trust for the 
benefit of them all. Afterwards, the property so assigned being clearly insuffi- 
cient to pay all their debts, D. relinquished all claim to it, on their agreeing to 
take it in full discharge of his liabilities to them. The assignee, after paying the 
creditors a dividend of 20 per cent, took the rest of the property off their hands, 
agreeing to pay a further dividend of 50 per cent. Afterwards the assignee was 
summoned as trustee of D. by a creditor not a party to the assignment. Held, 
that the interest of D. in the property was gone: first, by the actual purchase of 
the property by the creditors, and payment therefor by the application of the 
avails to pay D.’s debts; and, secondly, by the sale to the assignee by the credi- 
tors upon the agreement to pay them 50 per cent on the amount of their debts. 
— Leland v. Drown, 12 Gray, 437. 

See Evipence, 2; Lysurance, 4. 


ASSUMPSIT. 


1. If labor has been performed and materials furnished by A., in the erection 
of a building for B., who has executed a written promise to pay a certain sum 
therefor, ** provided the roof under and around the belfry deck does not leak, and 
provided, further, that the plastering on the church said A. built for said B. 
proves not to be injured by the frost,” the acceptance of such written promise 
will not prevent a recovery for the value of the labor on a quantum meruit.— 
Thompson v. Purcell, 10 Allen, 426. 

2. A vendor, forwarding goods by a common carrier to his vendee, is bound 
to furnish the carrier, by whom he sends them, proper bills of lading and entries, 
or marks indicating the person to whom and the place to which they are to be 
carried. Otherwise, if they are lost, the vendee may recover back the price paid 
the vendor for them. Nor does he lose the right to treat the sale as null by 
inquiring after the goods; nor is it proof that he waived the vendor's omission, 
that he received a copy of the defective bill of lading before payment. — Finn v. 
Clark, 10 Allen, 479. 
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ATTACHMENT. 


If a debtor, who resides in another State, is fraudulently induced by procure- 
ment of his creditor to bring into this Commonwealth property, which, by the 
laws of the place of his residence is exempt from attachment, in order that it 
may be attached here, and the same is accordingly so attached, the attachment is 
void; and both the creditor and the officer who makes the attachment are liable 
in damages as trespassers, although the officer did not know of the fraud, and 
simply obeyed the terms of his precept. — Deyo v. Jennison, 10 Allen, 410. 

See Deep; Lien; Morreaace, 4, 5. 


ATTORNEY. 

1. A defendant in an action before a justice of the peace, wherein judgment 
was given against him, appealed and recognized. Held, that a suit brought on 
the recognizance was not a branch of the first suit in such a sense that a retainer 
of an attorney to defend the first extended to his employment to defend the 
second suit. — Smith v. Dougherty, 37 Vt. 530. 

2. The defendant retained the plaintiff as his attorney in any litigation that 
might grow out of certain transactions between himself and A., who had faileu, 
and, in consideration of such retainer, promised the plaintiff, verbally, to pay 
him a certain debt due the plaintiff from said A., and also promised to pay the 
plaintiff for his services, if he performed any. Held, that the defendant's promise 
to pay the debt of A. to the plaintiff was within the statute of frauds; also, that 
where, upon such retainer, a client expressly promises to pay a certain sum, such 
retainer must be regarded as a suflicient and adequate consideration to the 
extent of the sum he has promised to pay. — Fullam v. Adams, 37 Vt. 391. 

A landlord, not an innkeeper, has no lien for storage on chattels left by an 
outgoing tenant, in the absence of any agreement, yet he is entitled to a reason- 
able compensation for storing and keeping them till demanded. The law appli- 
cable to cases of deposits by the finding of goods lost on land is to be applied to 
such cases. — Preston v. Neale, 12 Gray, 222. 

Bequest. —See Wit, 5. 
Bruits anp Nores. 

1. If one, not the payee, indorse his name in blank on a note before delivery, 
the conclusion of law attaches that he was an original promiser, and parol evi- 
dence is not admissible to control this conclusion. If the indorsement in blank 
was put on after delivery, the holder may go into proof of what such blank shows 
was intended to be supplied, and fill it accordingly. —Essex Co. v. Edmands, 
12 Gray, 273. 

2. An offer to accept a draft may be withdrawn by letter, provided the letter 
reach the drawer before presentation of the draft for acceptance. — Isley v. 
Jones, 12 Gray, 260. 

3. It is no defence for the surety on a note, that the principal got the note 
discounted by a person different from the one he had agreed with the surety he 
would get to discount it. — Briggs v. Boyd, 37 Vt. 534. 

4. Where by default of the principal the sureties became jointly liable, and 
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one of them has paid the expenses incurred in setting up a reasonable and pru- 
dent defence, he is entitled to recover from his co-surety, not only his share of 
the taxable costs, but also of the expenses incurred in the defence. — Jb. 

5. A promissory note in this form, ‘* One year after date I promise to pay to 
the order of myself $522, value received,” signed ‘J. S., Trustee of Sullivan 
Railroad,” and indorsed “J. S., Trustee,” binds J. S. personally, the word 
** trustee,” after the signature, being a mere descriptio persone. — Fiske vy, 
Eldridge, 12 Gray, 474. 

6. In an action on a note given for the purchase “ of the right to manufacture 
Rogers’s patent mowing-machine,” held, that the defence, a want of considera- 
tion, was made out by showing the worthlessness of the machine patented, 
although the patent may have been a legal one. — Clough v. Patrick, 37 Vt. 
421. 

7. A notice of the dishonor of a note sent by the holder through the post- 
office to the indorser, both living in the same town, is sufficient to fix the liability 
of the indorser, if duly received by him.— Cabot Bank v. Warner, 10 Allen, 
522. 

See Evipence, 1; Limrrations, Statute or; Trover; Usury. 


BovuntIrs. 


A town cannot be charged as trustee on account of a certain bounty which the 
town has offered to induce volunteers to enlist, while such bounty remains in 
the hands of the town. — Manchester v. Burns, 45 N.H. 482. 

The same reason of public policy would secure to the volunteer that portion 
of the bounty to be paid at his discharge, or the close of his term of service. — 
Ib. 

This rule of public policy only applies while the bounty is in the hands of the 
town or State. It does not apply when the money has passed into a third per- 
son’s hands by the consent and authority of the volunteer, nor when the volunteer 
has received his bounty, and loaned or deposited it elsewhere. — Jb. 

See Town, 2. 


BurvEen or Proor.—See NEGLIGENCE, 2. 
CaritaL. —See 3. 


CaRRIER. 

1. A railway company, receiving goods as common carriers, marked for a 
particular place, are bound to deliver at that place, even though it be beyond the 
limit of their route, from the agreement implied from accepting them so marked. 
— Ill. Central R. R. Co. v. Johnson, 34 Til. 389. 

2. Because a railway company have, in particular instances, or in reference to 
a particular class of services, charged less than a usual or reasonable compensa- 
tion, they are not therefore bound, as common carriers, to extend the same 
advantage to all persons. — Fitchburg R. R. Co. v. Gage, 12 Gray, 393. 

8. Evidence that the plaintiffs had increased their charges beyond what the 
defendants had been accustomed to pay, without the knowledge of the defend- 
ants, and without notice, is admissible, and would have a material effect in 
determining the compensation which the plaintiffs were entitled to recover for 
* carrying goods for the defendants. — Ib. 
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CuarITABLe Uses. 


1. A gift designed to promote the public good by the encouragement of fearn- 
ing, science, and the useful arts, without any particular reference to the poor, is 
a charity. (per Suaw, C.J.) — American Academy v. Harvard College, 12 Gray, 
582. 

2. A corporation having once accepted a gift for charitable purposes cannot 
renounce it, but are compellable to hold and apply it to the purposes to which it 
was destined. — Jb. 

3. Count Rumford in his lifetime gave $5,000 to the American Academy of 
Arts and Sciences in trust, to apply the income to a specific charitable use. But 
it appearing that to comply strictly with the mode pointed out by the donor would 
defeat his general intent, and the academy asking the court for leave to apply 
the income of the fund (which had now increased to nearly $20,000) in other 
modes adapted to promote the general intent of the donor, and Harvard College 
claiming, as residuary legatees of said Rumford, any portion of said fund and the 
accumulation and interest thereof, not applied by the academy to the carrying- 
out of the general intent of the donor, held, that the academy neither having 
done, nor omitted to do, any thing whereby they forfeited the donation, Harvard 
College had no right to claim the same, or any part thereof; and, that the 
academy, to carry into effect the general charitable intent and purpose of Count 
Rumford, might make slight alterations in the mode particularly described by 
him. — Jb. 

See Equiry, 3, 4. 

Common Carrrer.—See Carrier. 
Conruict or Laws. —See Contract, 5; Morteace, 5. 


ConsIDERATION. — See ATTORNEY, 2; Brtts anp Notes, 6. 


ConstituTIonaL Law. 

1. The act of Congress, approved Feb. 25, 1862, which provides, that United- 
States notes shall be lawful money, and a legal tender in payment of all debts, 
public or private, within the United States, except duties on imports, and interest 
upon bonds and notes, held to be constitutional and valid. 

Said act does not impair or affect the obligation of contracts. All that any 
man is bound to do by any contract for the payment of money is to pay the sum 
specified in such contract, in such money or currency as shall be lawful money 
and a legal tender when and where the contract becomes due, and is made 
payable ; and a change in the value or the kind of the currency would not impair 
or affect the obligation of his contract. 

Hence it applies as well to debts contracted before as to those contracted 
subsequently to its passage. — George v. Concord, 45 N.H. 434. 

2. A statutory provision, that ‘‘ either House may, by resolution, request the 
opinion of the Supreme Court, or any one or more of the judges thereof, upon a 
given subject, and it shall be the duty of such court or judges, when so re- 
quested, respectively, to give such opinion in writing,” is unconstitutional and 
void, and therefore imposes no duty on the court. , 

It is the duty of each department of the Government to abstain from and 
Oppose encroachments on either of the others. 
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The duty sought to be imposed by this section is neither a judicial act, nor is 
it to be performed in a judicial manner ; it constitutes the Supreme Court the 
advisers of the Legislature, nothing more. 


An unauthorized expression of opinion by a judge or court, especially one of 


last resort, upon a matter which may subsequently come before the court for 
adjudication, is improper. — Jn the matter of the application of the Senate, 10 
Minn. 78. 

See Tax, 3. 
Contract. 

1. In an action on the contract ‘* 1 promise to pay H. (the plaintiff) 12,000 
feet of merchantable clapboards, to be delivered at Fairlee Depot,” it was 
shown, that between 9,000 and 10,000 feet were sent, part of this quality, and 
part of a better quality. Je/d, the plaintiff was not bound to accept them; 
and also that his delay to notify the defendant of his non-acceptance within a 
reasonable time did not in law amount to an acceptance. — //ale v. Taylor, 45 
N.H. 405. ; 

2. A written contract to convey land, ‘* papers to pass in ten days,” is to be 
performed within ten days from the date of the contract, unless the date is an 
impossible one, or the contract was not delivered till alter the expiration of the 
ten days. If not delivered till after the expiration of the ten days, the time is to 
run from the date of the delivery. — Goldsmith v. Guild, 10 Allen, 239. 

3. A man agreed to pay his son, as the price of one-half of a farm, a certain 
sum in cash, and at his death the further sum of $500, ** and $100 for interest on 
it.” Held, that this was not in the nature of a testamentary gift, but was a con- 
tract binding on the promisor’s executor, and that it was not usurious, as the 
promisor had not agreed to pay more than the lawful rate of interest, but to pay 
a certain sum, which might, or might not, exceed the amount of interest at the 
lawful rate. — Parker v. Coburn, 10 Allen, 82. 

4, A court of equity will enforce the specific performance of an ante-nuptial 
contract, by which a woman agrees to relinquish any distributive share of her 
husband's estate, if entered into understandingly by the woman, and without 
fraud or misrepresentation on the part of the husband, and if supported by an 
adequate consideration. — Tarbell vy. Tarbell, 10 Allen, 278. 

5. A contract made in one State, to subscribe to the capital stock of a railroad 
corporation established by the legislature of another State, the duties of the 
officers of the corporation being chiefly to be performed in the latter State, and 
the road being there, is to be governed by the law of that State. — Penobscot & 
Kennebec R. R. Co. v. Bartlett, 12 Gray, 244. 

See Assumpsit, 1; Britis anp Nores, 6; Constirutionat Law, 1; Equiry, 
1; Insurance, 3; Seat; Sup. 

CorPORATION. 

1. A corporation is liable for services rendered, after it has obtained its act of 
incorporation, and before it is organized, to perfect its organization, if it takes 
the benefit of such services. — Low v. C. & P. R. Railroad, 45 N.H. 370. 

Held also, that the majority of grantees of the act alone have the right to 
determine how the organization shall be effected; and that a promise to pay 
would not be implied unless such services were rendered at the request of a 
majority of the grantees. — Jb. 


SELECTED DIGEST OF STATE REPORTS. 349 


2. A. sold B. certain shares in the capital stock of a company which had not 
yet issued certificates, and agreed to give him certificates therefor when he got 
them, An assessinent afterwards being laid upon the shares, which it was neces- 
sary to pay before obtaining the certificates, held, that the purchaser must pay 
it. — Brigham v. Mead, 10 Allen, 245. 

3. The by-laws of a company provided that the directors should appoint the 
treasurer. Held, that the power to fix his compensation was an incident of 
the power of appointment, as otherwise they might be wholly unable to fill the 
office. And further, that there need not be any formal meeting of the directors 
to enable them to do any act properly within their power. — Waite v. Windham- 
County Mining Co., 37 Vt. 608. 

4. A party to a suit appeared as the ‘ United-States Express Company.” 
Held, that such a name imported a corporation, and that they were estopped 
from denying their liability as such. — United States Express Co. v. Bedbury, 
34 Ill. 459. 

See CuariraB_e Uses, 2; Insurance, 3; Rarroap, 4,5; Sra. 

Law. —See Evipence, 7; Wirness. 
Cy Pres.—See Cuanirasce Uses, 3; Equiry, 4. 


DaMaGeEs. 

1. Plaintiff deposited $50 in gold with sheriff for bail of plaintiff. Held, that 
plaintiff could only recover the amount of ‘money deposited, with interest, although 
gold had risen in value above par; and that in no form of action would the plain- 
tiff be entitled to the value of the gold on the day the verdict was rendered. — 
Frothingham vy. Morse, 45 NW. 545. 

2. If an agreement to accept was made merely for the accommodation of the 
drawer, the measure of damages, in case of a breach, is the inconvenience and 
loss sustained by the drawer from relying on the offer, and not the amount of 
the draft. — Jisley v. Junes, 12 Gray, 260. 

See Sate; Insurance, 5. 


Deep. 


To constitute a valid delivery of a deed, it must pass into the hands of the 
grantee, or some one for him, in such a way as to be beyond the legal control of 
the grantor; and, therefore, if merely placed in the hands of a third person, to 
be by him delivered to the grantee, it will not be good against an intervening 
attachment of the land. — Johnson v. Farley, 45 N.U. 505. 

Where a deed of land is delivered to a third person for the use of the 
grantee, his assent will not be presumed unless it be clearly beneficial to him; 
and in determining what is or is not clearly beneficial to the grantee, it is not 
necessary to consider alone the particular conveyance in question, but the nature 
and circumstances of the entire transaction may be considered. — Jb. 

See Tax, 1. 


Devise. —See Trust, 2; W241, 1, 4. 


Divorce. 


The doctrine that in a suit for divorce the wife is entitled to alimony, 
pendenie lite, and to an amount of money suflicient to defray the reasonable 
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expenses of the suit, including counsel-fees, is subject to the qualification that 
she is prosecuting or defending in good faith. And where the wife, as plain- 
tiff, has voluntarily and understandingly dismissed her suit, neither her expenses 


of suit nor counsel-fees can be charged upon the husband. — Thompson vy, 
Thompson, 3 Head, 527. 


EaseMEnNt. 


1. The obstruction of surface-water by one of the owners of conterminous 
lots, or an alteration in the flow of it, gives no cause of action to another owner 
who may suffer loss or detriment therefrom, if there be no watercourse by grant 
or prescription. — Gannon v. Hargadon, 10 Allen, 106. 

2. Two adjoining houses, both of which were drained by a drain built wholly 
on one of the lots, were conveyed by the owner to different purchasers on the 
same day. Held, that the purchaser of the upper lot had no easement in 
the drain, as an equally beneficial one could be built on his land with reasonable 
labor and expense. — Randall v. McLaughlin, 10 Allen, 366. 


ELECTION, 

Although no certifivate or other formal method may be prescribed by law for 
making known to a person his election to any public office, yet when the result 
is ascertained and announced at the close of the election, it is conclusive on the 


officers of the election, and cannot afterwards be reconsidered or varied by 
them. — State v. Warren, 1 Houston, 39. 


Equity. 

1. The doctrine in equity, that time is not of the essence of a contract, should 
not be applied, as a general rule, to sales of land in this country, as the value 
of land is subject to frequent fluctuations ; and this doctrine applies to sales of 
property only where time is immaterial to the value. — Goldsmith v. Guild, 
10 Allen, 239. 

2. Testator bequeathed notes to a large amount to certain legatees, to be 
divided among them when collected. The executors divided them among the 
legatees before collecting them, the legatees assenting. Certain of the notes 
proved worthless. * Held, that in equity the others were bound to refund to the 
holder of such worthless notes on the ground of mistake. — Brents v. Brown, 
3 Head, 560. 

3. Where property given to trustees for charitable uses cannot be applied 
precisely in the mode indicated by the donor, a court of chancery regulates the 
disposition of such property, not as administering a branch of the prerogative 
of the king, as parens patria, but under its general jurisdiction on the subject 
of trusts. (per Suaw, C.J.) — Amer. Academy vy. Harvard College, 12 Gray, 
582. 

4. Where all the objects of a general charitable donation have been satisfied, 
if there be any surplus, the court will apply it to objects of a like kind, follow- 
ing the intent of the donor as nearly as practicable. — b. 

See Conrract, 4. 


Estorrrt.— See Corporation, 4; Insurance, 9. 
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EvIpENCE. 


1. Parol evidence is not admissible to show an agreement or usage that a con- 
tract, in writing to pay for a certain lot of land, by ‘‘ giving a note or notes 
payable in five years, secured by mortgage on said lot, with interest,” requires 
such notes to be made bearing interest payable semi-annually. — Davis v. Pope, 
12 Gray, 193. 

2. Tort against W. & R. for killing a horse by immoderate driving. Both 
defendants assigned all their property the day after the accident. Held, that 
these assignments were some evidence of consciousness of liability on the part 
of the defendants, which was to be weighed by the jury. — Banfield v. 
Whipple, 10 Allen, 27. 

3. In a suit in equity, parol evidence is competent to show that a transfer of 
shares in the capital stock of a corporation absolute in its terms is in fact only 
collateral security for a debt. Such a transfer of shares of stock is to be re- 
garded as a pledge rather than as a mortgage, and is therefore more in the 
nature of a trust. — Newton v. Fay, 10 Allen, 505. 

4. The entry of a baptism, contemporaneously made by a Roman-Catholic 
priest, in the discharge of his ecclesiastical duty, in his church record of bap- 
tisms, is competent evidence, after his death, of the date of the baptism, if the 
book is produced from the proper custody, although he was not a sworn officer, 
and the record was not required by law to be kept. — Kennedy v. Doyle, 10 Al- 
len, 161. 

5. In an action brought by a volunteer to recover the bounty voted by the 
town of which he was a citizen, to be paid to those enlisting under a call of 
the President of the United States for volunteers, held, that the court was 
bound to take notice of the call for men as a public act of the Government. — 
Crowell vy. Hopkinton, 45 N.H. 9. 

@. A receipt under seal is conclusive, and cannot be contradicted by parol 
evidence. — State v. Messick, 1 Houston, 347. 

7. Evidence of good character is admissible on the part of the prisoner in all 
criminal cases, whether the case is doubtful or not. —Jupitz v. People, 34 Ill. 
516. 

8. The .plaintiff, while testifying, produced his deceased father’s rent-book, 
upon the request of the defendant's counsel. Held, that the mere inspection of 
the book by the defendant’s counsel did not make it evidence for the plaintiff. — 
Austin v. Thomson, 45 N.H. 113. 

9. Entries by A., a deceased landowner, upon his rent-book, charging B. & C. 
with the rent of certain premises, and crediting them with the payment of the 
same, are not evidence of a tenancy by B., for the heir of A., in a suit brought 
by the heir for rent of the premises against B., who continued to occupy them 
with C, after the death of A. — Jb. 

10, Evidence to show a party’s reputation in the community for ‘fairness 
and correctness as a book-keeper” is inadmissible. The public generally would 
have no means of knowledge. — Hitt v. Slocum, 37 Vt. 524. 


See Carrier, 3; INsuRANCE, 12. 
Executor. — See Equity, 2; Wut, 3. 
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Ferry. 

The mere fact of riparian ownership does not authorize a riparian owner to 
run a public ferry to and from his own shore. The establishment and regulation 
of ferries is a subject under the control of the Legislature. — McRoberts v. Wash- 
burne, 10 Minn, 23. 


Francutse. —See Rartroap, 4, 5. 


Fraups, or. 

1. If the time for the performance of a written contract, which is within the 
statute of frauds, has been extended by parol, an action can only be maintained 
upon the written contract; and it is no defence to such action to prove that the 
time for the performance has been extended by parol, if the defendant has not 
performed, or offered to perform it within the time as extended; and the 
damages in such ease are to be fixed with reference to the time when the written 
contract was broken. — Whittier v. Dana, 10 Allen, 326. 

2. In New Hampshire, an agreement for the sale of growing trees, with a 
right at any future time, whether fixed or indefinite, to enter on the land and 
remove them, is a contract for the sale of an interest in lands, and as such within 
the statute of frauds. 

Growing annual crops are chattels, but standing trees must be regarded as 
part and parcel of the land in which they are rooted. — Kingsley v. Holbrook, 
45 N.H. 313. 

But growing trees may be severed in law from the land, and become personal 
property without any actual severance, as where the owner of the fee in the 
land, by a valid deed, sells the trees to a third person, or sells the land, reserv- 
ing the trees. In both these cases, the trees become chattels personal, and they 
may then be transferred by parol. — Jb. 

See ATTORNEY, 2. 


Granp Jury.—See WITNEss. 


GUARANTY. 


Guaranty ‘of the sum of $500, to be drawn out in merchandise by W. H., 
from time to time as he may want. This guaranty to remain good until further 
order, or until April Ist, 1857." Held to be a continuing guaranty, and one 
which would render the guarantor liable to the amount of $500, for a balance 
of account of goods sold between its date and April 1, 1857. — Hatch v. Hobbs, 
12 Gray, 447. 

GUARDIAN. 

The citation of a guardian to account to his ward before the probate court is 
not in the nature of an action of account at law or in equity, and is not within 
the Statute of Limitations. Such accounting is merely a means to ascertain a 
delinquency as a foundation for a suit. But the guardian is liable to account, 


even though out of office, so long as his bond continues in force. — Gilbert v. 
Guptill, 34 112. 


Hianway.—See 2, 3. 
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HusBanD AND WIFE. 


In case a husband temporarily abandons his wife without leaving her means 
of support, she has an implied authority to act as his agent in makiug suitable 
provision for the family; and in aid thereof to employ the children at proper 
service, and assign their wages for the purpose of supporting her family. — 
Camerlin vy. Palmer Co., 10 Allen, 539. 

See Conrracrt, 4. 

Inporser. —See Britis anp Nores, 7. 
INSURANCE. 

1. There was an omission, in an application to a mutual insurance company 
for insurance, to mention an existing policy in the same company; and the char- 
ter of the company, which was part of the policy, contained a provision, ‘‘ that if 
insurance on any house, &c., shall be and subsist in said company, or im any 
other company, &c., at the same time, the insurance made in and by this company 
shall be deemed and become void, unless such double insurance subsist with the 
consent of the directors, signified by indorsement on the back of the policy, signed 
by the president and secretary.” Held, that the omission in the application did 
not render the policy void, but at most only voidable. The company must be 
taken to be aware of the error, since the previous policy was in their own com- 
pany, and an assent by the directors to a transfer of the policy was a complete 
ratification. — Barnes v. Union M. F. Ins. Co., 45 N.H. 21. 

2. Under a by-law of an insurance company, which provides, that when ‘ the 
title to any property insured shall be changed by sale, mortgage, or otherwise, 
the policy shall be void,” a mortgage before foreclosure is not such a change of 
title as will avoid the policy. — Jb. 

3. The assent of a member of a mutual insurance company to by-laws made 
subsequently to his contract with them will not be presumed, if such by-laws 
tend to change or impair his rights under the contract ; and such by-laws will be 
void as to him without his consent.— Great Falls M. I. Ins. Co. v. Harvey, 
45 N.H. 292. 

4. The assignee of an insurance policy (the company having consented to 
the assignment) who renews the policy, and pays the premium therefor, may 
maintain an action on the policy in his own name. — The Peoria M. & F. Ins. Lo. 
v. Hervey et al., 34 Ill. 46. 

5. In case of a partial loss of property situated in another country and in- 
sured here, the rule for estimating damages is to determine the loss at the place 
where it occurred, in the currency of that country, and then to find the equiva- 
lent in the country where suit is brought, by determining the actual intrinsic 
value of the currency of that country as compared with that of the other. Noth- 


ing is to be added for the cost of exchange in transmitting the sum so com- 
puted. — Burgess v. Alliance Ins. Co., 10 Allen, 221. 
6. If a committee of the directors of a mutual insurance company have made 


a report recommending an assessment upon the deposit-notes, and stating the 
amount and all the details, a vote of the directors to accept and adopt the report 
is sufficient to authorize the laying of the assessment, — Citizens’ Mut. F. Ins. 
Co. v. Sortwell, 10 Allen, 110. 


ry 

q 

| 

i 
| 


854 SELECTED DIGEST OF STATE REPORTS. 


7. If an incorrect statement of a material matter has been made through mis- 
take, in a notice and proof of loss which were furnished to insurers, in compliance 
with a requirement in the conditions of insurance annexed to a policy, and no 
amended statement has been furnished to the insurers before the trial of an 
action upon the policy, the insured cannot be allowed to prove the mistake, and 
show that the facts were not as therein stated. — Campbell v. Charter Oak F. & 
M. Ins. Co., 10 Allen, 213. 

8. This clause in a policy of insurance against fire, ‘‘ other insurance per- 
mitted without notice until required,” applies to insurance already existing on 
the property, notwithstanding that the policy provides that, ‘‘in case the assured 
shall have already any other insurance against loss by fire on the property hereby 
insured, not notified to this company and mentioned in or indorsed upon this 
policy,” the policy shall be void, and of no effect. — Blake vy. Exchange Mut. 
Ins. Co., 12 Gray, 265. 

9. If, after the preliminary proofs of a loss by fire under a policy of insur- 
ance, the officers of an insurance company visit the premises and converse with 
the insured, make no reference to the preliminary proofs, and raise no objection 
to them, while any defect therein may be remedied, and refuse to pay on other 
and distinct grounds, the insurance company will be estopped to set up any 
defect in the preliminary proof, although the conditions made part of the policy 
give explicit directions about proofs of loss, and the policy provides that no con- 
dition, stipulation, covenant, or clause in the policy shall be altered, annulled, or 
waived, except by writing, indorsed on or annexed to the policy, and signed by 
the president or secretary. — Jb. 

10. A policy of insurance upon a ship for a year, and “if the ship is at sea 
at the end of the year, then to continue at pro rata premium until she arrives at 
her port of destination,” terminates when the ship, at the end of the year, is or 
afterwards first arrives, at a place to which she is sent to take in cargo, although 
it is not a port by law, but an open roadstead, with no haven, harbor, or custom- 
house, and is not her final destination. — Cole v. Union Mut. & Com. Mut. Mar. 
Ins. Co., 12 Gray, 501. 

11. Under an open policy of insurance against fire and other marine risks on 
provisions in vessels for a voyage, and ‘‘to continue on the property until 
landed,” if, while a quantity of such provisions in casks, insured at one sum, is 
being landed at the port of destination, the casks landed are destroyed by fire, 
which spreads so rapidly that they cannot be removed, and the ship, with the 
provisions remaining on board, is with difficulty hauled away from the wharf and 
saved, the insurers are not liable for those landed and destroyed. — Mansur v. 
N. E. Mut. Mar. Ins. Co., 12 Gray, 520. 

12. A policy of insurance on a vessel from New York to ports in South 
America, and thence to ports of discharge in the United States, with an indorse- 
ment thereon of * liberty to deviate, by going to port or ports in Europe, by pay- 
ing an equitable premium therefor,” covers one round voyage, but does not 
include a distinct and independent voyage, having no connection with the general 
objects and purposes of the voyage insured; and in an action upon such a policy, 
evidence is inadmissible to show a usage among commercial men and underwriters 
which permitted the making of intermediate voyages between the ports of 
Europe, under the protection of such deviation-clause ; or a usage upon which 
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policies have been issued and paid, and which gave to the language of such 
deviation-clause a peculiar and technical sense, namely, the signification of the 
liberty to make such intermediate voyages; or a usage of trade and commerce 
by which American vessels at Constantinople, seeking return cargo from Smyrna, 
or other Mediterranean port, in the interval between the discharge of the out- 
ward cargo and the season for obtaining cargo therefrom, make intermediate 
voyages; or to control the legal meaning of such deviation-clause by proof of 
conversation, at the time it was written, between the underwriters and the 
assured. — Seccomb v. Provincial Ins. Co., 10 Allen, 305. 


InTEREsT. — See EvipeNcr, 1; W111, 3. 


JURISDICTION. 


A deputy marshal of the United States Circuit Court, under a writ of fi. fa., 
seized certain goods claimed by H., who brought replevin in the State court. 
Held, that H. might have trespass or trover in the State courts against the 
deputy for wrongful seizure, but not replevin, which would interfere with the pro- 
cess of the Federal court. (BREESE, J., dissenting). — Munson v. Harroun, 
34 Ill. 422. 


Lanpiorp anp Tenant. — See BamMeEntT; EvipveEnce, 9. 
LreGacy. — See Wit, 3, 4. 
Trenprer. — See DamaGes, 1; ConstiruTionat Law, 1. 
LreGaTEE. —See Equiry, 2. 
LEGISLATURE, Powrrs or. —See Tax, 3; Trust, 2. 


LipeL. — See SLANDER. 


LICENSE. 

A theatre-ticket is only a license to enter the part of the theatre specified upon 
it; and if, before the holder has entered, the licenser, with no more force than is 
necessary for the purpose, prevents him from entering, he cannot maintain an 
action of tort for the exclusion; his remedy, if any, is by an action of contract 
for the money paid for the ticket. — McCrea v. Marsh, 12 Gray, 211. 


LIEN. 


Goods were sent to a firm to which the owner was indebted for sale. Held, 
that the firm was entitled, as against an attaching creditor of the owner, to 
priority of satisfaction of the debt to them. — Fain v. Jones, 3 Head, 308. 


Limitations, STATUTE OF. 

In an action on a note promising ‘‘ to pay E. four hundred dollars in produce 
or wood from the farm, as he may want to use the same,” it was agreed that the 
note had run for twelve years, and that no demand had ever been made. Held, 
that it was not barred by the Statute of Limitations, as there was no gr und 
upon which the law could assume any point as a limit to reasonable time for 
making a demand so as to give operation to the statute, it appearing that the 
calls for payment were to be indefinitely prospective. — Stanton v. Est. of 
Stanton, 37 Vt. 411. 

See GuarDIAN. 
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Manpamus. 
A minister who has been wrongfully excluded by the trustees of a church from 
preaching, cannot have a writ of mandamus for his restoration to his clerical 
rights and functions, unless there be some legal or temporal right affected by 
such exclusion. — Union Church vy. Sunders, 1 Houston, 100, 
Master anp Servant. —See Rarroap, 1. 


Mistake. — See Equity, 2; Voiunrerers, Arp Tro or, 


Morreace. 


1. The power in a mortgage authorizing the mortgagee, upon default by the 
mortgagor, first giving notice of the time and place of sale, to sell and dispose of 
the premises mortgaged, and ‘all benefit and equity of redemption ” of the mort- 
gagor, gives no authority to sell the equity of redemption alone ; and, if the notice 
announced only the intended sale of the equity, the attempted sale in pursuance 
of it would be ineflectual to pass a title. — Fowle v. Merrill, 10 Allen, 350. | 

2. The buildings upon mortgaged land were destroyed by fire, and the mort- 
gagor delivered the doors, blinds, and such other articles as were saved toa 
third person to sell. The mortgagee forbade such third person paying over to 
the mortgagor the proceeds arising from such sale. The value of the land was 
less than the amount of the debt secured by the mortgage. Held, that the mort- 
gagor could not recover, from the person to whom he had intrusted the fixtures 
fur sale, the proceeds thereof. — Wilmarth v. Bancroft, 10 Allen, 348. 

3. A mortgagor conveyed part of the mortgaged premises, and afterwards the 
mortgagee entered for breach of the condition on the remaining part, and kept 
possession during the period required by law. Held : — 

That the foreclosure was complete on the part so taken possession of. 

That, as the value of this part of the premises was equal to the debt, the debt 
was paid and the mortgage discharged; and that this discharge would be a 
good defence for the grantee of the remaining part to a writ of entry brought by 
the mortgagee to enforce a foreclosure on this part. — Green v. Cross, 45 N. H. 
574. 

4. A mortgagee of personal property attached it for another debt, and, after 
judgment recovered, satisfied his execution out of it. Held, that he had put it 
out of his control, and placed it in the custody of the law, and thereby waived 
his right to insist on the mortgage against subsequent attaching creditors. — 
Haynes v. Sanborn, 45 N.H. 429. 

5. W. gave C., both living in New Hampshire, a mortgage of certain personal 
property, valid by the laws of that State without change of possession, After- 
wards, W. took the property to Vermont, where it was attached at the instance 
of one of his creditors. Held, that the rule of policy in Vermont, which requires 
a change of possession, should not be extended to transfers made in another 
State, where the parties resided, and where the chattel was at the time of the 
transfer; and that the mortgage was valid, even against the creditors of the 
mortgagor. — Cobb v. Buswell, 37 Vt. 337. 

6. If a mortgagee sell the mortgaged premises, under the power of sale con- 
tained in the mortgage, for a sum larger than the amount necessary to pay what 
is due him on the mortgage, he may give credit therefor to the purchaser, and 
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may take a new mortgage on the land as security, although he is liable to pay 
the surplus in money to the owner of the equity of redemption. — Bailey v. 
ina Ins. Co., 10 Allen, 286. 

See Evipencr, 3; Insurance, 2; Ramroap, 5, 6. 


NEGLIGENCE. 


1. A party is liable in damages to a person injured by a defect or obstruction 
in a private way or passage into which he has been induced to enter for a lawful 
purpose, by any invitation, allurement, or enticement, either express or implied, 
held out to him by the party sought to be charged. — Sweeny v. Old Colony & 
Newport Railway Co., 10 Allen, 368. “ 

2. A party having been injured by the insufficiency of a highway is not bound 
to establish at the outset, as a distinct affirmative proposition, that he was guilty 
of no negligence on the occasion. The defect in the highway being conceded or 
proved, the plaintiff is bound to establish, prima facie, that he sustained an injury 
by reason of such defect. If his own evidence shows that his conduct was care- 
less, and that such carelessness contributed to the injury, he establishes a defence 
to his action by his own evidence, as much as if the same fact were proved by 
. the defendant. But, if his proof discloses nothing but that his conduct at the 
time was proper and prudent, he is not bound to go farther until this has been 
impugned by some evidence on the other side. — Hill v. New Haven, 37 Vt. 
501. 

3. In an action against a town for damages for injuries received by reason of 
a defect in the highway, it was proved that the plaintiff, in violation of the law, 
was travelling on the Lord’s Day when he sustained the injuries. Held, that the 
term ‘‘ due care,” as understood in cases where the gist of the action is the de- 
fendant’s negligence, implies that a party has been guilty of no violation of law 
in relation to the transaction which forms the cause of action, as well as that he 
has not been negligent or careless; that such a want of care would prevent a 
recovery, although no direct unlawful act of omission or commission by the 
plaintiff, done at the moment when the accident happened, and tending immedi- 
ately to produce it, was shown; and that evidence of such violation of the 
law supports the issue of want of due care.—Jones v. Inhabitants of Andover, 
10 Allen, 18. 

See Raitroap, 1, 3. 


NUISANCE. 


It is not lawful for any and all persons to abate a common nuisance, merely 
because it is a common nuisance; but a private person may abate a common 
nuisance only when such nuisance obstructs his individual right. — Brown v. 
Perkins, 12 Gray, 89. 


Orricer.— See ATTACHMENT. 
Parot Evipence.—See Bitts anp Norrs, 1; Evipence, 1. 


PARTNERSHIP. 


1. One member of a firm received stolen good:, knowing them to have been 
stolen; and afterwards, when the goods were traced to him, in order to avoid a 


prosecution, paid therefor out of the partnership funds, without the consent or 
VOL. I. 24 
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the knowledge of the other partner. eld, that the innocent partner could not 
use the name of the firm to recover back the money so paid, although he could 
sue therefor in no other way, but that his remedy was against his partner for 
misapplication of the firm means. —Johnson v. Byerly, 3 Wead, 194. 

2. A member of an association, called the N. E. Protective Union, No. 172, in 
L., moved from L. in 1859, and ceased to do business with it, but without giv- 
ing notice of his intent to withdraw, supposing that he thereby ceased to be a 
member. In 1861, the association failed. Held, that as between himself and 
the other members he had not ceased to be a member; and that he certainly had 
not ceased to be a member as regarded the creditors of the association. It was 
also held that the death of one of the members did not work a dissolution, as the 
association was not in strictness a partnership, but was designed to be continuing. 
— Tenney v. N. E. Pro. Union, Div. No. 172, 37 Vt. 64. 

PLepGe. — See 3. 
Power. — See MorrGace, 1; Witt, 4. 
Precatory Trust.—See Wu, 4. 


PRINcIPAL AND AGENT. 

’ An agent became personally responsible for the amount of a purchase made 
by him in behalf of his principal. Held, that as the agent made no claim upon 
this ground, but still recognized his agency, the principal could not maintain that 
their relation had changed, and that the agent had become a vendor to him. — 
Dow v. Worthen, 37 Vt. 108. 

See Bitts anp Nores, 5; anp WIre; SHIP. 


Prosate Court.-——See Guarpian. 
Promissory Notrs.—See anp Notes. 


Pusiic Lanp. 

The Act of Congress entitled ‘‘ An Act to enable the State of Arkansas and 
other States to reclaim swamp lands within their limits ” vests the title of such 
lands as were selected and appropriated in the State as effectually as if the title 
were passed by a patent. — Dart v. Hercules, 34 Ill. 395. 


1. It was customary for a railroad company, when the owner of live stock 
transported over their road accompanied such stock, to issue to him a free pass, 
called a drover’s ticket, upon his paying the freight upon the stock, and releasing 
the company from all liability to him for its safe transportation. The rate of 
freight in such cases was also twenty-five per cent lower than when neither 
owner nor his agent went with the stock to take care of it. Held, that such 
custom did not establish between a drover so travelling and the company the 
relation of master and servant, or employer and employee, for the occasion ; that, 
considering the advantages arising to the company from such an arrangement, 
they were under the obligations to him of carriers of passengers for hire, and 
were liable to him for injuries suffered in a collision occasioned by the careless- 
ness of their servants. Also, that the delay of the train, at his request, to give 
him time to get his stock on board, without which it was alleged the collision 
would not have occurred, was not a circumstance of the nature of misconduct 
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or negligence which would prevent him from recovering. — Flinn v. Phil., 
Wilm. & Balt. R. R. Co., 1 Houston, 469. 

2. The plaintiff had passed a railroad crossing, and was some thirty-five rods 
from it on his way before the engine reached the point where the statute requires 
the bell to be rung or the whistle blown. The engineer omitted to blow the 
whistle until he had nearly reached the crossing. The plaintiff’s horses became 
frightened, and broke away ; but the plaintiff claimed that, if he had had season- 
able notice of the approach of the train, he could have secured his horses. 
Held, that the plaintiff, although he had passed the crossing, could insist upon 
having the bell rung or the whistle blown, as a duty due to himself; that this 
duty exists in reference to all persons, who, being lawfully in the vicinity of the 
crossing, may be subjected to accident by the passing of engines at that place. — 
Wakefield v. Conn. & Pass. Rivers R. R. Co. 37 Vt. 330. 

3. A railroad company, bound by statute to maintain all needful fences by 
the sides of their road, are liable in damages to the owners of cattle which have 
strayed upon the company’s tracks, at a place where there was no such fence, 
and been killed by their engines, whether such cattle were rightfully or wrong- 
fully out of their owner's inclosure. — Browne v. Providence, Hartford, & Fish- 
kill R. R. Co., 12 Gray, 55. 

4, A railway company built and maintained in good condition a branch rail- 
road, and were ready to carry any passengers and to draw any passenger- 
cars that should be offered for a reasonable compensation; but, finding that 
there was not suflicient business to pay the expenses of running regular passen- 
ger-trains over the branch, they discontinued them, and gave notice thereof. 
Held, that they were not bound to continue to run till authorized by the Legis- 
lature to stop, and that they did not, by discontinuing, forfeit their franchises. — 
Comm. v. Fitchburg R. R. Co., 12 Gray, 180. 

5. A railroad corporation is not authorized by common law to mortgage its 
franchise without further authority than is conferred by its act of incorporation. 
— Comm. v. Smith, 10 Allen, 448. 

6. Although a railroad corporation which has issued invalid bonds secured by 
mortgage does not seek to repudiate them, one who has taken a valid second 
mortgage, without covenants of warranty, which is not made expressly subject 
to the former mortgage, may take advantage of their invalidity. — Jb. 

See Carrier, 1-3. 

Recerr. — See Eviwence, 6. 
Reuicious Society. — See Manpamvs. 


Repievin. —See JURISDICTION. 


Sate. 

The rule of damages for a breach of warranty on the sale of chattels, the dif- 
ference between the actual value of the article sold and its value if it had been 
what the vendor warranted it to be, is not modified by the fact, that the pur- 
chaser has resold it for the same or a greater price than that which he paid; 
even probably if it was bought for the purpose of being delivered to a third 
party, under a previous contract, and if such resale was without warranty. — 
Brown vy. Bigelow, 10 Allen, 242. 

See Assumpsir, 2; Contract, 1; Corporation, 2; Equrry, 1. 
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SEAL. 

A fac-simile of the seal of a corporation, printed upon blank forms of obliga- 
tions, prepared to be executed by the corporation, at the same time when the 
blank is printed, and by the same agency, is not a seal at common law; nor will 
such forms, when executed by the corporation, be contracts under seal, although 
the language of them calls for a seal. — Bates v. Boston & N.Y. Central R. R, 
Co., 10 Allen, 251. 


SELECTMEN. — See Town, 1. 


SuIp. 


A master, sailing under a contract with the owners of a schooner “to take 
said schooner on shares to sail from B. to S. and back; that is to say, I agree to 
make no charges against said owners except one-half of the port charges, and 
to receive for my pay for victualling said schooner one-half of the net amount 
of all charters and freight in full,” is not the agent of the owners to bind them 
for supplies furnished the vessel, nor are his declarations binding on them. — 
Tucker vy. Stimson, 12 Gray, 487. 


SLANDER. 


1. It is not a privileged communication for a man, not having been inquired 
of, to inform the family of a woman who is in no wise connected with or depend- 
ent upon him, that the man she is about to marry has been imprisoned for lar- 


ceny. — Krebs v. Oliver, 12 Gray, 239. 
2. The truth is a defence to an action of slander, even if the words were 


spoken maliciously and without any reason on the part of the defendant to be- 
lieve that they were true. — Foss v. Hildreth, 10 Allen, 76. 


Spreciric PERFoRMANCE. — See Contract, 4. 


Stamp, Unirep-States RevENve. 

1. The mode of cancellation of revenue stamps prescribed by the Act of 
Congress, United-States St. of 1862, c. 119, § 99, is directory only. An inno- 
cent omission to comply with the requirements of the law in cancelling the stamp 
upon a promissory note is not a ground of defence to an action upon the 
note. — Desmond v. Norris, 10 Allen, 250. 

2. Action of debt on an award. Defence, that the award was void for want of 
a United-States revenue stamp. Held, that the rule adopted by the English courts, 
in reference to the stamp acts of that country, ‘‘ that the act is to be construed 
strictly, and is not to be extended by construction beyond cases that come clearly 
within its terms,” equally applies to our law. That it was apparent that the 
framers of the law intended to make the proceedings of arbitrators analogous to 
ordinary legal proceedings; and that as a writ by which a suit is begun is re- 
quired to be stamped, while no stamp is necessary on the after-proceedings, so 
the agreement to submit must be stamped, but the award need not be. — Celley 
v. Gray, 37 Vt. 136. 


SroLen Goops.—See Partnersuip, 1. 
Surety.—See Bris anp Nores, 3, 4. 
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Tax. 

1. L. bought a tax-title at a sale by the collector, which proved worthless by 
reason of the tax having been illegally assessed. Held, that he could not recover 
back from the town the consideration of the purchase ; that such a title is with- 
out warranty, and the deed is in the nature of a quitclaim for which a purchaser 
pays what he thinks the chance is worth. — Lynde v. Melrose, 10 Allen, 49. 

2. A tax illegally assessed cannot be recovered back, if paid before process 
has issued for its collection. — Barrett v. City of Cambridge, 10 Allen, 48. 

3. It was competent for the Legislature to confer on towns the power to offer 
and pay bounties to persons who should enlist in the public military service in 
the late war, or to confirm the doings of towns in raising money for that 
purpose : also money contributed by individuals to raise a fund for the same pur- 
pose may well have been considered by the Legislature as an advancement of 
money for a public object; and the Legislature has the power to authorize towns 
to repay sums so advanced by the assessment of a tax, but not to repay indi- 
viduals sums expended by them to procure substitutes to relieve themselves from 
liability to draft. — Freeland v. Hastings, 10 Allen, 570. 

4, A water power when applied to a mill or factory, to the extent it is thus 
applied, becomes a part of the mill or factory itself, and should be taxed with 
and as a part of it; and, when unimproved, it is to be taxed with the land to 
which it belongs, if its existence adds to the value of the property; or, if part 
of such power be applied to a mill or factory, such part is to be included in the 
valuation of the mill or property, and the remaining capacity is to be appraised 


with and as a part of the property to which it belongs. — Canal Co. v. Rocking- 
ham, 37 Vt. 622. 


— See Pustic Lanp; Tax, 1. 


Town. 

1. The rule that those town officers, who act not as agents for the town, 
but in a judicial capacity, and where the duties are imposed specifically by stat- 
ute, cannot properly be indemnified by the town in the discharge of their duties, 
applies especially to the case of selectmen in the correction, &c., of the check- 
list of towns. And the fact that there are many transient persons of no property 
resident in the town, whose votes may often injuriously affect the pecuniary 
interests of the town, is not such a direct pecuniary interest in the act done or 
to be done as warrants the town in indemnifying them against prosecutions for 
misconduct. — Merrill v. Plainfield, 45 N.H. 126. 

2. Under an act providing that ‘‘the several towns and cities at any legal 
meeting may raise money, and appropriate the same, to encourage voluntary 
enlistments,” held, that it is not enough that in their judgment the giving of 
bounties would promote that end, but the judgment of the court must be satis- 
fied that that measure would be calculated to promote enlistments; that the vote 
of the town, so far as it proposed to give bounties to men already enlisted, was 
unauthorized and void; but that so far as it proposes to give bounties to those 
who should enlist after its passage, it was valid,—the two parts of the vote 
being easily distinguishable. — Crowell v. Hopkinson, 45 N.H. 9. 

See NEGLIGENCE, 3; VOLUNTEERS, AID TO FAMILIEs OF. 


Trespass, —See ATTACHMENT ; JURISDICTION. 
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TROVER. 


Plaintiff gave an accommodation note to the defendant, who was to pay it, 
and save the plaintiff from liability upon it. Defendant paid and took up the 
note, and set it up as a valid instrument against the plaintiff. eld, that this 


was a conversion, and that trover might be maintained. — Park v. McDaniels, 
37 Vt. 594. 


See JURISDICTION. 

Trust. 

1. An absolute conveyance without consideration, even if aided by a parol 
agreement, does not raise a trust in favor of the grantor. — Titcomb v. Morrill, 
10 Allen, 15. 

2. It having been decided that a devise of certain real estate in trust in per- 
petuity, for the purposes of a charity mentioned, was valid, held, that the legis- 
lature had no power to authorize a sale of such estate, and a conversion into 
personalty, even with the design of rendering it more productive for the purposes 
of the charity. — Tharp v. Fleming, 1 Houston, 580. 

See CuariraB_e Uses; Equity, 3; W111, d. 


TrustTEE Process. —See Bounties. 


Unirep Srates REVENUE License. 
The payment of a license fee and a tax to the United States, under the inter- 
nal-revenue acts, does not protect the defendant from punishment for the sale of 
intoxicating liquors in violation of the laws of the Commonwealth. — Comm. vy. 
Holbrook, 10 Allen, 200. 
Usury. 

A. received of B. $700, and.gave B. therefor his note for $840 with interest. 
Held, that A. could not resist the payment of the usurious part of the note as 
against an innocent purchaser of the note while current. — Williams v. Wilder, 
37 Vt. 613. 

Whether A. could recover back the usurious part of the note, if he voluntarily 
paid it, from one who was not a party to the original usurious contract, but who 
bought the note and received payment for it with full knowledge that a portion 
of it was usurious, quere. — Ib. 

See Conrract, 3. 

Vo.unTeers, Arp TO FAMILIEs OF. 

In an action by a town to recover back from a discharged volunteer the 
amount paid his family as ‘* State Aid” since his discharge, it being admitted 
that the town stopped paying them this aid as soon as it knew of his discharge, 
held, that aid to the family of a volunteer stands on a different footing from aid 
given to a pauper. It is really State Aid, and the towns were the agents of the 
State for disbursing it; that the town in this case, in ignorance of a material 
fact, had paid it to the defendant’s use, and could therefore recover it back. — 
Manchester v. Burns, 45 N.H. 482. 

Warver.—See Assumpsir, 2. 

Warranty. —See 
Water Power. —See Tax, 4. 
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WILL. 


1. A testator devised certain real estate to his sons, J. Walker, and J. E. 
Walker, and added in reference thereto, ‘‘ provided they, the said J. Walker 
and J. E. Walker, support their sister, Elizabeth Walker, so long as she re- 
mains single.” Held, that Elizabeth Walker was not interested in the devise of 
the lands; that her support was a personal charge upon the devisees, and not a 
charge upon the estate so devised. — Walker v. Skeene, 3 Head, 1. 

2. Testator wrote across his will on the back, ‘‘ This will is hereby cancelled 
and annulled in full, this fifteenth day of March, 1859.” Held, a suflicient revo- 
cation by ‘ cancelling,” and that the will could not be restored by mere words 
of the testator, expressive of such a purpose or desire. — Warner v. Warner's 
Estate, 37 Vt. 356. 

3. A testator gave and bequeathed all his property, including shipping to the 
value of nearly $30,000, to his wife for her life with remainder over. Held, 
that the rule, that when specific chattels, instead of being given specifically, 
form part of a general bequest for life, with limitations over, the executor is 
bound to convert the whole into cash, and invest it for the purposes of the will, 
was applicable in this case; and that the shipping should be converted into 
money, and the proceeds invested. — Healey v. Toppan, 45 N.H. 243. 

It also appearing that the profits realized from this shipping were $17,643 for 
eighteen months, since the testator’s decease, held, that this income should be 
invested as capital with the avails of the shipping, paying the wife a proper 
amount of interest thereon during the process of administration. — Ib. 

4, Testator gave and bequeathed ‘‘to my wife all my real estate, personal 
and mixed estate, believing that she will make an equitable distribution of the 
property at her death among our children. She is getting old and infirm; and, 
when I am gone, this power to give will make them, I hope, dutiful and affec- 
tionate to her, as I hereby give her the power to reward those that are most 
dutiful to her.” The widow died intestate, without having made any distribution 
of the property. Held, that the words ‘‘ believing that she will,” &., clearly 
showed the intent of the testator to be that she should distribute the property 
equitably, and were imperative ; that, according to the English rule, —that words 
of recommendation, entreaty, or wish shall be held to create a trust, when the 
words are so used, that, upon the whole, they ought to be construed as impera- 
tive, and when the subject of the wish is certain, and the object intended to be 
benefited thereby is also certain, —it was clear a valid trust was created here, 
the only discretion vested in the widow was, that she might make a reasonable 
discrimination in the division of the property, based upon the conduct of the 
children towards her, and not that she might appoint to such of the persons 
named as she should think proper; that the widow took a life estate in the prop- 
erty, with a power of appointment coupled with a trust, and she having died 
without having executed the power, that the court would hold the trust to sur- 
vive, and would decree its execution. — Anderson v. McCullough, 3 Head, 
614. 

5. A will contained the following bequest: ‘I give to the trustees of the 
Salem Savings Bank in trust one hundred dollars annually for fifty years, to be 
paid to them by my executors, to be safely invested by said trustees, the inter- 
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est to be added to the principal by them semi-annually. At the expiration of 
fifty years, the sum which shall have accumulated shall be appropriated by a 
society of ladies from all the Protestant religious societies in Salem, to provide 
and sustain a home for respectable, destitute, aged, native-born American men 
and women. The above annual payment shall be made from the income of my 
real estate, which real estate shall be held in trust by my executors, until the 
last payment shall have been made to the trustees of the Salem Savings Bank; 
then my real estate shall be divided equally among the grandchildren of my late 
brother James.” Held, that this was a valid bequest, even if the direction for 
accumulation was invalid. — Odell v. Odell, 10 Allen, 1. 


WITNEss. 


The testimony of grand-jurors is admissible to prove that one of the wit- 
nesses of the Commonwealth, on the trial of an indictment, testified differently 
on his examination before them, from the testimony given by him at the trial. 
Comm. v. Mead, 12 Gray, 167. 
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The Constitutional Convention; its History, Powers, and Modes of Proceeding. 
By Joun ALEXANDER JamESON. New York: Charles Scribner & Co. 
Chicago: S. C. Griggs & Co. 1867. 


AccorDING to a table in the appendix to this book of Judge Jameson's, 
there have been one hundred and fifty-two Constitutional Conventions in the 
United States. To these bodies, we, in great measure, owe the frames of gov- 
ernment under which we live ; and a treatise giving with accuracy and in orderly 
arrangement the rules which ought to govern and the rules which have actually 
governed their creation and the exercise of their powers is an important addi- 
tion to constitutional law and history. 

The facts of the history of Constitutional Conventions in America will be 
found in the present work collected with fulness and accuracy, and the discus- 
sions to which those facts have given rise stated clearly and impartially. The 
necessary information must have been obtained from a large circle of books, and 
of books not readily accessible. We hope, in the next edition, the learned 
author will not only include a list of the authorities employed, but will give vol- 
ume and page for each statement which he has derived from them. 

The arrangement of the book is excellent: there is, to be sure, a good deal 
of repetition arising from the constant recurrence to the same principles in treat- 
ing of the several topics ; but remembering the novel character of the subject, 
and also taking into consideration that the book is likely to be read by a large 
class who are unused to legal or scientific reasoning, we think the author has 
done wisely in calling attention so frequently to the relation and interdepend- 
ence of the different parts. 

In the enunciation of principles, the author has been less uniformly success- 
ful. In no subject, except perhaps in theology, are metaphors so likely to pass 
for arguments as in the science of government; and though the learned author 
has successfully exposed many of these cases, he has sometimes not emancipated 
himself from the fallacy involved in others. In a few, though generally unim- 
portant instances, he has made palpable blunders, as on page 98, where it is 
said that to the legitimacy of a prince of the blood it is essential that he should 
be the offspring of the reigning monarch and his wife, and born during their 
joint occupancy of the throne. Surely, the children of a Prince of Wales may 
be legitimate. 

The spirit of the book is worthy of commendation; the writer has evidently, 
not only firm convictions, but strong feelings on political questions; but he gives 
with candor the views of those from whom he differs. 

The style is clear and forcible. We must protest however against the fre- 
quent use of the verb ‘‘ to engineer ” in the sense of ‘‘ to manage” or “‘ to carry 
through.” Though the word may have crept into conversational use, it yet par- 
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takes too much of the nature of slang to be admissible in a treatise on a grave 
subject. 

We will try to give briefly some idea of the questions treated in this be ok. 

In the first chapter, the different kinds of conventions are classified. 

In the second chapter, the question of sovercignty is discussed, after citing 
with approval Austin’s admirable definition: ‘* The superiority which is styled 
sovereignty, and the independent political society which sovereignty implies, 
is distinguished from other superiority and from other society by the follow- 
ing marks or characters: 1. The bulk of the given society are in a habit of 
obedience or submission to a determinate and common superior, let that com- 
mon superior be a certain individual person, or a certain body or aggregate 
of individual persons. 2. That certain individual or that certain body of indi- 
viduals is not’ in a habit of obedience to a determinate human superior.” 
The author proceeds to examine the idea of State sovereignty. and refutes the 
prevalent misapprehensions concerning this cloudy entity; but, as it seems to 
us, he fails when he goes on to grapple with the equally vague conceptions of 
popular sovereignty. He holds that sovereignty subsists in the whole body of 
the people; and though he admits that the doctrine of its residing with the body 
of electors has the support of distinguished names, he dismisses it simply with 
the remark that it is ‘‘ wholly untenable.” Now, we conceive it to be not only 
not ‘‘ wholly untenable,” but to be true; and to the failure to perceive its truth 
we attribute the errors which, in our judgment, vitiate much of the author’s sub- 
sequent reasoning. 

The third chapter points out the distinction between what are called, by a 
rather clumsy nomenclature, constitutions as objective facts, and constitutions as 
iustruments of evidence ; disposes of the notion that governments are founded 
on compact; and contains a capital summary of the comparative advantages and 
disadvantages of written and unwritten constitutions. 

The fourth chapter gives the history of the meeting of the different conven- 
tions, and discusses their legitimacy. As of especial interest, we would mention 
the remarks on the Michigan, the Lecompton, and the West Virginia Conven- 
tions, and also on the conventions called for reconstruction. Whether the reader 
agrees with all the author’s conclusions, as we certainly do not, he cannot fgil to 
be instructed by the manner in which the conventions are classified and the points 
of resemblance and difference brought out. 

The fifth chapter treats of the mode of proceeding of conventions. The 
main question treated in the sixth and seventh chapters is whether a convention 
ean of its own act form a constitution, or whether it can only recommend a con- 
stitution to be adopted or rejected by the people. The author discusses this 
and its correlative questions at length, and concludes that a convention can only 
recommend a constitution, unless, perhaps, it has been vested expressly by the 
electors with the power of definitive action. Some of the author’s arguments for 
this conclusion we deem unsound, but with the conclusion itself we heartily agree. 

The last chapter is on amendments to the Constitution. We wish that it had 
bestowed more than a single page to the important question, whether a State 
which has once rejected an amendment can afterwards accept it. This and the 
cognate question, whether a State which has once accepted can afterwards reject 
an amendment, promise to rise to importance in the future. 
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This book deserves a fuller notice than we have been able to give it. We 
can honestly recommend it to any one who cares for the past or future history 
of his country. It gives shape and form to the most vital questions of our 
government, and so far tends to rescue them from the chaotic limbo of party 
politics and foolish declamation, and to bring them within the domain of juris- 
prudence and of reason. 


A Treatise on the Law of Partnership. By Tueornitus Parsons, LL.D., 
Dane Professor of Law in Harvard University at Cainbridge. Boston: Lit- 
tle, Brown, & Company. 1867. 


WE know that we are bringing good tidings to the profession in announcing 
that this long expected and much needed work by Professor Parsons is in press. 
We have examined the advance sheets of the book, and can certainly say, that, in 
arrangement and method, in fulness of investigation into the authorities, in clear- 
ness and accuracy of statement of the principles of the law, it is evidently equal 
to any of the well known works of the same learned gentleman. It is without 
doubt the best work on the subject, not only from its being specially an Ameri- 
can work, free from the many allowances which we have to make for all English 
works on this subject, but especially because the notes contain ample references — 
to all the recent English and American cases. In this feature it resembles 
Professor Parsons’s other books, which it is well known are invaluable to those 
members of the profession who have not the privilege of ready access to a well 
furnished and well kept-up law library. 

We have always regarded Mr. Parsons as especially felicitous in the clearness 
and point which distinguish his statements of legal principles. Few writers can 
say so exactly what they mean to say as he. And though from the comprehen- 
sive character of his treatises, embracing as they all do large domains in the law, 
as well as from the fact that he has always wisely preferred to present the 
authorities rather than to argue his own views, there are comparatively few 
elaborate discussions of the more abstruse matters of the law in his volumes; 
yet his works abound in instances where, in a few neat and most perspicuous 
senfences, he has laid out the subject before the mind of the reader, cleared it 
of what does not properly belong to it, and stated the principles which underlie 
and govern the cases. Few books, accordingly, are of greater practical value 
than these of Mr. Parsons. Not only do they possess the value before spoken 
of, of including all the latest cases, but the distinctness of statement, which is so 
conspicuous, combined with that admirable method in the arrangement of topics 
for which all these books are noted, makes them of the greatest use for purposes 
of reference. 

In the present volume, for the author has brought all his material within the 
compass of one volume, we observe all the above features. In his statement of 
general principles he has been, as usual, concise and clear. He has given espe- 
cial attention to the discussion of the important question, Who are partners as 
to third parties? (pp. 66 to 93.) In the notes, which are unusually full, the 
author has discussed every important case bearing on the subject, English or 
American. We are not sure whether the formula enunciated by Professor Par- 
sons will be accepted generally as an exhaustive rule; but we know that the 
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exceedingly able discussion of this difficult question, embarrassed as it is by so 
many conflicting cases, will be recognized as of great value. 

The subject of Bankruptcy in its relations to Partnership has also received 
much attention. We are glad to notice that the topic is treated from an Ameri- 
can point of view, and that those sources of difficulty arising from the peculiar 
statutes of Great Britain are in great measure obviated. 


Principles of the Law of Real Property. Intended as a First Book for the Use 
of Students in Conveyancing. By Josaua Wixuiams, Esq. Third Ameri- 
can from the Seveath English Edition, with the Notes and References to 
the previous American Editions by Wittiam Henry Raw e, and additional 
Notes and References by James T. Mitrcnety. Philadelphia: T. & J. W. 
Johnson & Co. 1866. 


WE are glad to see that this treatise has reached a third edition; yet we 
doubt if its peculiar merits are as generally known as they deserve to be. It is 
altogether the best introduction to the law of real property ever written. It 
is simple, and at the same time, what elementary books so seldom are, entirely 
accurate. Indeed, the exquisite clearness of statement could only arise from a 
thorough mastery of the subject. The book was fortunate in finding one so 
competent as Mr. Rawle to present it in an American form; and the present 
editor has wisely abstained from marring the special character of his predeces- 
sor’s work, and has not overloaded it with additional matter. His notes are 
brief, and to the point. The discussions in the appendix should not be over- 
looked ; the student will.find them good tests of his ability to follow a close line 
of legal reasoning, and the lover of the more abstruse mysteries of real law can- . 
not fail to read them with pleasure. 


A Treatise on the Law of Evidence. By Stwon Greentear, LL.D. Vol. I. 
Twelfth Edition, carefully revised, with large additions, by Isaac F. Rep- 
FIELD, LL.D. Boston: Little, Brown, & Co. 1866. 


Mr. Greenwear’s Treatise on the Law of Evidence is too universally known 
to the profession to need any extended review at this time. 

It is the standard work in this country on the subject of which it treatsy and 
in the last twenty-six years, it has passed through eleven editions, the last hav- 
ing been issued in 1863. 

The present edition, edited by Judge Redfield, the distinguished author of 
«The Law of Railways,” and ‘‘ The Law of Wills,” is not merely a reprint of its 
predecessors, but a new and enlarged edition, with much additional matter, both 
in the notes and the text. 

The editor in his advertisement says that a careful revision has been made of 
the cases cited in the editions published singe the author's death, and that more 
than a hundred pages of new matter, and many hundreds of new cases, have been 
added. The additions to the chapter on the examination of witnesses seem 
specially important. 

We are glad to notice the feature which Judge Redfield introduces into all his 
editions, and which we have found very convenient. This is a system of head- 
notes to the chapters, containing careful abstracts of the contents of each sec- 
tion. 
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The general execution of this edition is deserving of high praise; but the 
learned editor has sometimes placed in the body of the text discussions and ab- 
stracts of cases which would seem to be more appropriate to the notes, and which 
break the continuity of the author’s statement of principles. 

The volume, in spite of the blunder on the titlepage, is printed with great 
accuracy ; and by the arrangement of the notes in two columns, though containing 
more matter, it is considerably less bulky than the preceding editions. 


Law's American Digest ; being a Digest of American Cases relating to Patents 
for inventions and copyrights, from 1789 to 1862. Including numerous Manu- 
script Cases, Decisions on Appeals from Commissioners of Patents, and the 
Opinions of the Attorneys-General of the United States, under the Patent and 
Copyright Laws; and embracing, also, the American Cases in respect to 
Trade-marks. Arranged in Chronological order, with the year in which, and 
the name of the Judge by whom, decided. By Srepnen D. Law, Esq. 
New York: Baker Voorhis & Co. 1866. 


Copyright and Patent Laws of the United States, 1790 to 1866, with notes of Ju- 
dicial Decisions thereunder, and Forms and Indexes. By Steruen D. Law. 
1 vol. 12mo, 264 pages. Also bound with Law's American Digest. 


More than any branch of the law, the patent law stands in need of some mod- 
ern treatise, which shall not only state the principles upon which it is founded, 
but shall show the manner of their application, and the rules that have been laid 
down for applying them. Some book is wanted to show exactly what has been 
decided of the questions of law, and of the mixed questions of law and fact which 
arise, and to make accessible to the profession the large number of very impor- 
tant cases which have never been reported, or are to be found only in periodical 
publications. Mr. Law’s book is a very valuable step towards that desirable 
result. His plan, stated in the preface, is to give full abstracts of the cases and 
opinions, broken up and distributed under appropriate heads, as well as a digest 
of the points decided by the case ; and this plan is the only proper one, where, as 
in this instance, its execution does not make too bulky a volume. General rules 
of law (like some general legislation) are commonly promulgated by judges to 
meé¢t a particular case, and are carefully made broad enough to cover it; and only 
a knowledge of that case will enable the reader to know what qualifications may 
be made to the rule under other circumstances. This plan, however, sometimes 
leads to a digest of words instead of matter; and though there is nothing in Mr. 
Law's book so bad as the well known reference to Mr. Justice Best's great mind, 
an error of this sort on p. 415 has led the author to create an apparent conflict 
between the decisions of Judge Story, and Judge McLean, and the Supreme 
Court, which does not really exist. It sometimes also leads him to omit to give 
any prominence to the real point of the case. Thus in Boyd v. Brown (p. 580), 
the distinction upon which that case and others turned, that the bedsteads were 
not within the protection of the patent, because the latter covered only the lathe 
on which they were turned, is not made prominent ; but the bedsteads are spoken 
of as ‘‘ articles manufactured under a patent,” which is exactly what the court 
decided that they were not; so the distinction between those cases and the wash- 
ing-machine cases, that the Goodyear patent is for the product, as well as for the 
process, on which distinction the patentee relied in those cases, and in another 
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previous case under the Goodyear patent, (which was before the Supreme Court 
in 1861, but is not found in Law,) is not noticed at all on pp. 464 and 582, 
where these cases are to be found. 

But, in spite of such inaccuracies, the work is a good book. Digest-making, 
as often practised, is but a little higher occupation than conveyancing, or some 
recent reporting; and therefore, when, as has happened before, and as happens 
in this case, a man brings to the work excellent capacity and real enthusiasm, 
and fills a terrible gap in legal literature, he should receive the thanks and the 
gratitude of the profession. A second Arnold Winkelried, Mr. Law has gath- 
ered all the points into his grasp, and has made the way easy for those who hesi- 
tated at the difficulty of-attacking so formidable and inaccessible an array. 


Treatise on the Law of Private Corporations Aggregate. By Joserpu K. ANGELL 
and Samuret Ames. Eighth Edition. Revised, corrected, and enlarged by 
Joun Laturop, of the Boston Bar. Boston: Little, Brown, & Co. 1866. 


Tue vast number and rapid increase of private corporations throughout the 
United States render a special work devoted to the law concerning them almost 
indispensable to every lawyer; and we need hardly to say that the treatise 
by Angell and Ames has long been recognized as the standard work on the 
subject. The valuable assistance rendered by the present editor, Mr. Lathrop, 
in the preparation of some of our most important text-books, is known to many 
members of the profession. To the present edition he has added the latest de- 
cisions; and these added decisions are really the latest, taken from the most 
recently published volumes of reports, and not merely copied, as seems to be so 
often the case in new editions, from the volumes of the United-States Digest. 


A Treatise on the Law of Consolidation of Railroad Companies ; being an Argu- 
ment in the case of Wadsworth v. Chicago and North-western Railway Co. 
In the United States Circuit Court for the Northern District of Illinois. By 


Exuotr Antuony, Esq., of the Chicago Bar. Chicago: Beach & Barnard. 
1865. 


Tus argument was made on behalf of the complainants in an equity suit. The 
complainants, who were stockholders in the Galena and Chicago Union Railroad 
Company, alleged that a majority of the stockholders in that company, being 
interested in the Chicago and Northwestern Railroad Company, had fraudulently 
agreed to a consolidation with the latter company, — had, in fact, sold the Galena 
and Chicago Company to it. This argument, though of course turning largely 
on the special circumstances of the case, yet contains an elaborate discussion on 
the general question of the power of a corporation to affect individual stockhold- 
ers by acts done beyond the powers expressly given it by charter. We have not 
learned how the case was determined. 


American Ecclesiastical Law. The Law of Religious Societies, Church Govern- 
ment, and Creeds, Disturbing Religious Meetings, and the Law of Burial 
Grounds in the United States. With Practical Forms. By R. H. Tyrer, 
Counsellor-at-law. Albany: William Gould. 1866. 

Tuts book contains a careful digest of the statutes of the various States of the 

Union respecting religious societies. There is so great a similarity in these pro- 
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visions, that Mr. Tyler might probably have greatly abridged the size of his 
work, had he been so disposed. Still, it may no doubt be useful to have these 
statutory provisions before one, for the sake of comparison. We could wish that 
the citations of cases had been more numerous, and that the writer had devoted 
more space to those cases which he did cite, some of which are of great interest, 
not only to the professional reader, but to the general student of American his- 
tory. The subject is one which claims attention on many grounds. Those who 
believe in the beneficial effect of democratic forms of government cannot but see 
the changes in the ecclesiastical law of this country since the Revolution with 
great interest. Those who are curious in the history of the different sects of 
Christianity may find much that is valuable in the legal aspects of the important 
religious movements which have occurred in a country where perfect freedom of 
conscience exists, and where the Government is equally indifferent to all articles 
and platforms. Mr. Tyler's chapter on church government and creeds con- 
tains very accurate and succinct statements of the theology of the principal de- 
nominations of Christians in America. It is rare that we meet statements of 
theological views anywhere but in works of a professedly religious character ; 
but it is evidently quite in the power of members of the legal profession to per- 
ceive and define even the abstruse dogmas of theology, with as much neatness and 
perspicuity as the clergy themselves. 

We cannot pass without notice the insufferable practice of spelling ‘* coun- 
sellor ” ‘* counselor.” It ill becomes a profession, styling itself learned, to coun- 
tenance these new-fangled abominations, begotten on the ignorance of the laity 
by the perverse eccentricities of'a man of talent. 


A Treatise on the Law of Suits by Attachment in the United States. By CHARLES 
D. Drake, LL.D. Third Edition. Revised and enlarged, with an Appen- 
dix, containing the leading Statutory Provisions of the several States and Ter- 
ritories of the United States, in relation to Suits by Attachment, Boston: 
Little, Brown, & Company. 1866. 


By the common law, the debtor’s property was not subject to attachment 
until after judgment and execution, and then it was tangible property only that 
could be taken. But, in very early times, the custom of foreign attachment began 
to prevail in the city of London; and the same, having been coufirmed by Royal 
Charter and Acts of Parliament, it has been recognized as law, at least since the 
time of Edward IV. Mr. Drake considers that it was the knowledge of this 
custom which suggested to our ancestors the idea of incorporating similar provis- 
ions into the legal systems of the different States. 

It may well be doubted whether this was so. At all events, it is clear that the 
need of some provision for preliminary attachment must have been early felt. 
For the extent of our territory, the shifting character of the population, the re- 
markable changes in the fortunes of business, the laws against entailment, in 
short, the peculiarly unsettled condition of men and property here, impose upon 
us the necessity of giving the creditor some rights in the way of attachment on 
mesne process, which may not have been necessary in the more stable condition 
of things in England, when the principles and practices of the common law were 
established. The book before us brings together the statute provisions of the dif- 
ferent States, with the judicial decisions upon them. These provisions differ 
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widely from each other, in reference both to the kind of debts or claims, and to 
the special grounds upon which attachments may issue. 

It will be seen by an analysis of the different provisions, as collected in the 
book before us, that they are not precisely the same in more than three of 
the States. In some the predominating idea appears to have been, to give the 
honest creditor all possible security, even at the hazard of subjecting the 
debtor to a groundless attachment, while, in other States, the legislature, from 
apprehension that the process would be improperly used in perhaps the majority 
of cases, have restricted it to such an extent, that a dishonest debtor may, after 
contesting a claim in court and experiencing a defeat, easily get his property be- 
yond the creditor’s reach upon execution. On the whole, we are inclined to” 
think that experience has proved that comparatively little harm has come from 
giving plaintiffs the power to make attachments as of right. To the honor of the 
legal profession, in States which authorize this practice, it can be said, that there 
have been few instances in which it has been used as an instrument for extortion, 
The tendency of late legislation appears to be in favor of liberal attachment laws. 
It is worthy of consideration, however, whether it is not a prudent limitation to 
require the plaintiff to give a bond, as in Connecticut, before making his attach- 
ment. 

Turning from the statute provisions upon attachment to the body of Mr. 
Drake’s work, which presents a full and careful analysis of the decisions, it is 
gratifying to see that there is hardly any important point upon which our courts 
substantially differ. We notice a reference to a late decision in Maine (Nichols 
vy. Valentine, 36 Me., 322), in which it was held, that where the sale of spirituous 
liquor was forbidden by law, it could not be attached, because its subsequent 
sale under execution would be illegal. The same point is now before the Su- 
preme Court of Massachusetts. ‘This immunity to liquor dealers can hardly 
have been contemplated by the zealous friends of prohibitory legislation ; and they 
will probably, therefore, take early steps to provide against it. 

A large portion of Mr. Drake’s book is devoted to the law of garnishment, or, 
as it is known in New England, the trustee process. Here again we find a gen- 
eral uniformity of decisions. 

The fact that three editions of this work have been published since 1854 is the 
best proof of its usefulness to the profession as a book of reference. It is clearly 
written, and the statutes and authorities are carefully collected. 


The Law of New Trials, and other Rehearings. By Francis Hutxrarp, Author 
of ‘‘ The Law of Injunctions,” ‘* The Law of Torts,” etc., ete. Philadelphia: 
Kay & Brother. 1866. 

So far as we know, this is the first book ever written in this country on this 
important subject. It displays, like all the author’s works, considerable research 
and learning. The quantity of material examined by Mr. Hilliard must have 
been great; and he is entitled to credit for having investigated the cases, and for 
having brought the results of his labor plainly before the reader. 

The subject naturally divides itself into two principal heads: first, where a new 
trial is granted immediately after the rendition of the verdict by the judge who 
presided at the trial; and secondly, where the new trial follows, as a matter of 
course, from the decision of the full bench setting aside a verdict. It is, we 
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think, in reference to the first point, that Mr. Hilliard’s book will be found of 
most value. ‘There are a great number of events which may occur during a trial 
by jury, which may give some color to a motion for a new trial ; and it is of no small 
use to have some book at hand, in which cases of this sort are collected and ar- 
ranged in order, Frequently, it is a matter of some difficulty to get at the cor- 
rect principle of law in a case of this sort, while in Mr. Hilliard’s book it cannot 
be difficult to find a precedent in point. 

We are also of opinion, that, on the second head, the book before us will prove 
of considerable value, especially in relation to the perpetually recurring and 
always varying question, how much error in the instructions of the court below 
it may be consistent with the ends of justice to pass over, and allow the verdict 
to stand. Here, again, there is always difficulty in ascertaining the principle on 
which the appellate court should proceed ; and, in some cases, it is really almost 
impossible to do so. A case in point is the thing needed; and Mr. Hilliard’s 
contributions cannot but be of great assistance here. 

The book is well printed, and the index quite full. We notice the omis- 
sion of some cases which we should have expected to find in a work of this 
sort, such as Alger v. Thompson, 1 Allen, 453; and Merrill v. Nary, 10 Allen, 
416. 


The Law of Mandamus and the Practice connected with it ; with an Appendix of 
Forms. By Hatsey H. Moses, Counsellor-at-law. Albany: William Gould. 
1866. 


WE welcome this book as likely to be a very useful treatise. We are not 


aware that the cases on this subject in the United States have ever been before 
collected and arranged, and we are quite sure that they could not be better ar- 
ranged than they have been by Mr. Moses. The subject is a simple one, and 
needs only method in its analysis, and a full statement of the cases, for both 
which the author deserves praise. Besides giving the American and English 
authorities on the law of Mandamus, when the writ issues to inferior courts of 
law and officers of such courts, Mr. Moses has discussed the principles which 
regulate its application to the Heads of Departments and other officers of Gov- 
ernment. The chapter on Mandamus when issued to private corporations will 
be found of great value. 

The author has arranged the subject according to the tribunals and officers to 
whom the writ may be directed; this is, we think, the most convenient classifica- 
tion, but it necessitates a full index, by which the cases relating to the issue of the 
writ on any given matter may be found, while the index is, in fact, very meagre 
and imperfect, and is not even arranged alphabetically. Under the letter ‘*1,” 
for instance, the headings follow each other in this order: ‘* Interest,” ‘* Inferior 
Jurisdiction,” ** Indictment,” ‘‘ Issue.” We hope this will be corrected in the next 
edition. 

A work on this subject is much needed in this country. The differences be- 
tween our judicial system and that of Great Britain render much of the English 
law of Mandamus inapplicable in the United States, except in so far as the prin- 
ciples which govern the cases may be the same or nearly the same ; while, on the 
other hand, the law on the subject is substantially the same in each of our States, 


and in the federal courts. This, together with the fact, that an application for a 
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writ of Mandamus is by no means a frequent occurrence in any one State, makes 
a treatise like this, which contains all the American law on the subject, very 
necessary for the profession in this country. We hope Mr. Moses’ book will 
meet with the success it deserves. 


Commentaries on the Law of Criminal Procedure; or Pleading, Evidence, and 
Practice in Criminal Cases. By Jort Prentiss Bisuor. Boston: Little, 
Brown, & Company. 1866. 2 vols. 

Tue excellence of Mr. Bishop's former books, and the reputation which they 
have gained, leads us to expect in his ** Criminal Procedure” a valuable authority ; 
nor are we disappointed. The law on which he undertakes to comment is, in 
general, clearly and fully stated, and is well supported by the cases. The col- 
lection of authorities is full and faithful, and must have required great time and 
labor. We think Mr. Bishop may feel satisfied that this part of his work is well 
done. One great merit of the work is the facility of reference, which is the re- 
sult of the admirable order and arrangement of the book. The different divisions 
of his subject are marshalled, by the author, in the order which seemed to him 
proper; and then he writes of them in the order which he has assigned to each 
respectively, and does not mix what he has to say of one with what he has to 
say of the other. Again, the way in which he has divided his subject is happy ; 
and the index is a capital one. 

The second volume will be of great service to prosecuting officers, because 
the elements of the various offences there treated of, those facts in the absence 
of which, whether in allegation or in proof, the offence does not exist, are there- 
in so distinctly stated. Mr. Bishop disclaims any intention of furnishing a book 
of precedents, but we are much in error if his book is not often so used. 

We much regret that Mr. Bishop has seen fit to omit some subjects on which 
he might have shed light. We have, for instance, not been able to find any dis- 
cussion of the question, whether there is in law any difference between common- 
law felonies and common-law misdemeanors made felonies by statute, with regard 
to certain privileges of the accused, and disabilities after conviction. Would a 
person, convicted of a felony of the latter class, become incompetent as a witness 
where the competency of witnesses is not regulated by statute, but depends on 
the old rules? And would a defendant be allowed to plead over, after demurrer 
overruled, to a felony of the same class, where the judgment on a demurrer to a 
misdemeanor is in chief? ‘These are questions which we should have been glad 
to find discussed. 

The chapters at the end of the first volume, treating of the duties of counsel, 
and making suggestions concerning studies and practice, contain many valuable 
hints, though we do not agree entirely with all Mr. Bishop says therein; and 
indeed, he himself admits, that, in one paragraph, ‘‘ there is more than will be 
manifest to the understandings of the majority of readers.” 

The author has much to say about the case of Commonwealth v. Green; but 
his manner of saying it does not indicate that he approaches the matter with that 
dispassionateness which every commentator must show if he wishes a ready re- 
ception of his opinions. Mr. Bishop indeed says that he was asked to assist in 
arranging the matter for the consideration of the court, but declined, because, 
among other reasons, ‘‘ to accept the proposition would be to cast an impediment 
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in my path as an independent commentator upon the law.” But, on his own 
showing, he does not come to the discussion with unbiassed mind, for he had 
given an opinion in writing before the matter was argued to the court; and his 
tone in discussing the decision is rather that of a counsel vexed at losing his case, 
than that of an independent commentator. Sensibly or insensibly he is drawn 
into maintaining in general his previous written opinion, though he abandons, in 
parenthesis, one position he had before taken. 

The question on which Mr. Bishop differs with the court is simply this: Do 
the words ** malice aforethought” include deliberately premeditated malice afore- 
thought together with other kinds of malice aforethought, or do they not? The 
Supreme Court of Massachusetts, after solemn argument in a matter involving 
the life of a human being, have decided this question in the affirmative, by an 
opinion declared to have been unanimously concurred in by six judges. Mr. 
Bishop thinks it ought to have been decided in the negative. He unquestionably 
has a right to his own opinion ; but he certainly lessens rather than increases its 
weight, in the minds of candid readers, by uttering it with the authority of a 
schoolmaster in the premises (vol. ii. § 572). He seems quite to forget himself 
in this discussion; for a little farther on we find him asserting that the Attor- 
ney-General tried, for the sake of gaining his case, to conceal the real question 
in the case from the attention of the court; afd that the honorable and distin- 
guished counsel for Green, for other motives of his own, was eager to assist the 
Attorney-General in this concealment. Now, these gentlemen are quite capable 
of forming their own opinions of what is material in a case; and even if, in Mr. 
Bishop’s judgment, they erred, there is in that no excuse for such an imputation. 
Bad taste is quite too weak an expression to characterize it. 

We have spoken frankly about this matter, because Mr. Bishop’s book, as a 
whole, is so good that a blemish like this is the more to be regretted. 

Criminal Law is one of the most interesting branches of the law; and its 
capabilities in this respect are made the most of in these two volumes. 


Roscoe's Digest of the Law of Evidence in Criminal Cases. By Davin Powsrr, 
Esq., one of Her Majesty’s Counsel, and late Recorder of Ipswich. Sixth 
American from the sixth London Edition. With Notes and References to 
American cases, by GeorGE SHarswoop. Philadelphia: T. & J. W. John- 
son. 1866. 


Mr. Roscor’s able treatise has long established its reputation, as the number 
of editions published in England and America sufficiently shows. 

The method of its arrangement is not unlike that which is pursued in treatises 
on Natural History, and which has been followed with advantage in some psy- 
chological works, as well as in this digest of a branch of law. The subject is 
divided into two parts. The first states general properties, or, in this case, 
general principles, and sets forth a system of classification. These principles 
are in turn discussed, and instances are given of their various modes of opera- 
tion. The second part treats of the different species in detail; in this case, the 
species being the various crimes known to the law. As the scientific analogy 
only holds in part, we have in this portion, instead of a classification adopted 
to exemplify a theory, a simple alphabetical arrangement, with a view to con- 
venience which is here the only thing to be considered. But the law of each 
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crime is laid down upon a constant system, so that it presents itself to the stu- 
dent as an organic whole, while, at the same time, it affords the greatest facilities 
for reference to one who seeks the authorities upon a special point. The book 
deserves its name of Digest, for the matter is not given in crude form, but digested 
and combined, 

The differences which exist between a criminal trial at common law, and the 
corresponding process before the courts of Continental Europe, have led to an 
equal difference in the canons of evidence obtaining in the two systems. At 
common law, the trial of a man indicted for a crime is substantially a litigation | 
between the sovereign power and the accused. Except in so far as the counsel 
for the government is held to a more than common nicety in using no unsound argu- 
ments to-obtain a conviction, the opposing advocates encounter each other with 
the same efforts for victory, the same objections, the same mutual scutiny, as 
are witnessed in civil actions. In France, on the other hand, the duties of the 
Procureur-Général, who is a sort of judge advocate, are to make a detailed investi- 
gation into the circumstances of the crime, and to use every means in his power 
to discover the guilty party. In the latter country, therefore, any evidence is 
admitted which will enable trained experts to form a theory; and a latitude 
is allowed co-extensive with the circumstances which may furnish hints to minds 
alert to take them, and subtle in imaging their existence. In the English and 
American courts, the object is very different. It is, in a word, to enable ordi- 
nary men to arrive at a working belief, — to come to a conclusion such as they 
would feel justified in acting on in a business matter of their own. It has ac- 
cordingly been remarked, that the rules concerning the admission of evidence 
are determined, in the long run, by the average intelligence of juries. However 
that may be, as the object to be attained is not hypothesis but belief, the general 
laws of evidence in our criminal courts are wholly similar to the rules familiar 
in civil tribunals. A student would derive an almost equal benefit from read- 
ing the first part of Roscoe’s treatise or the first volume of Greenleaf. 

In the American notes, a Massachusetts lawyer occasionally misses a refer- 
ence to some familiar cases ; as, for instance, on p. 12, n. (1), on the admissibility 
of letterpress copies, Commonwealth v. Jeffries, 7 Allen, 548: under the general 
head of murder, p. 663, n. (1), on the presumption of malice, the leading case 
of Commonwealth v. York, 9 Met. 93; and also Commonwealth v. Webster, 5 
Cush. 295, and Commonwealth v. Hawkins, 3 Gray, 463: and under the gene- 
ral head of insanity, p. 900, n. (1), Baxter v. Abbott, 7 Gray, 71, which con- 
tains important principles of evidence just as applicable to criminal as to civil 
cases. 

We might suggest also that a work intended as a vade mecum would admit of 
fuller statements of the points settled by American cases. 

When we have noticed the absence of the American references from the table 
of cases cited, our fault-finding is done. 

Judge Sharswood, although his labors as an annotator are of a less extensive 
character in this than in some of the works which he has illustrated and enriched 
with his comments, sufficiently guarantees the general faithfulness of their per- 
formance by giving them the sanction of his name. 

Finally, we are pleased to observe in the late publications of the Philadelphia 
house which issues this volume, an accession of care in the proof-reading, of 
which we have, at times, felt the want. 


BOOK NOTICES. 377 


A Manual of Medical Jurisprudence. By Atrrep Swarxe Taytor, M.D., 
F.R.S., &. Sixth American from the Eighth and Revised London Edition. 
With Notes and References to American Decisions, by CLement B. PENROSE, 
of the Philadelphia Bar. Philadelphia: Henry C. Lea. 1866. 


Every one remembers Mr. Pott’s answer to Mr. Pickwick as to the sources 
of the erudition displayed by his critic in reviewing a work on Chinese meta- 
physics. ‘*He read up for the subject, at my desire, in the ‘ Encyclopedia 
Britannica.’ . . . He read, sir,” said Mr. Pott, . . . ‘the read for metaphysics 
under the letter M, and for China under the letter C ; and combined his informa- 
tion, sir!” Without venturing to hint any application to such books as that before 
us, we may express a doubt whether doctors would regard a work on ‘‘ medical 
jurisprudence ” as a sufficient hand-book of science ; and we are very confident 
that few lawyers would feel strongly bound by its opinions on a point of law. 
Dr. Taylor’s manual stands high among the works on this subject ; but the question 
arises whether ‘‘ Medical Jurisprudence” is, in fact, a legitimate title, either in 
law or medicine. We do not make any objection to the empirical and acci- 
dental character of the connection between the different matters discussed. If 
it is useful to have these topics treated together, that is enough, although it may 
destroy the unity of the treatise. But take a single one of the subjects: 
insanity, for example. A lawyer wants to know under what circumstances the 
courts have admitted this defence in a criminal action. If he looks at Common- 
wealth v. Rogers, and the following note, in Bennett and Heard’s ‘‘ Leading 
Criminal Cases,” he gets the law, the whole law, and nothing but the law, con- 
cisely stated in a legal way. If, on the other hand, he consults a medical work, 
he can neither rely on finding the statement of it exhaustive nor accurate. A 
doctor is not trained to that business. In the book before us, the law which is 
given is melodramatic with exclamation points, and is interspersed with medical 
views, not tending to elucidate the legal bearing of the question; and when a 
case is cited, the author, instead of referring to the volume and page of the 
report, contents himself with giving the month and year and the court. 
Thus (p. 670), ‘‘ Monckton v. Cameraux (Exchequer, June, 1848),” which 
is cited on the same page in the American note sub nom. Molton v. Cameraux 
from 2 Exch. R. 502, &., and which ought to be cited Molton v. Camrouz. 
With regard to the use of such a work to medical men, it becomes us to 
speak with more modesty. It seems clear, that a man must be familiar with 
the range of scientific facts found there, before using the book, or he will not be 
fit to use it. What its value as a vade mecum may be to the practitioner, like a 
volume on nisi prius, we cannot say, though possibly it is greater than we are 
aware. But, if so, why insert the law? You cannot make a physician look at a 
question in a legal way by such a short hand process, even if it were of much 
importance to do so. And scientific memoranda could be confined to the points 
likely to be needed at a trial, without a parade of cases. There is, moreover, 
this objection to the course pursued, that, by such a union of law with medicine, 
the physician is very apt to be misled as to his duties in the court room. He 
goes there with a theory about the law as well as the facts, and is in danger of 
usurping the place of the judge as well as of the special juror, which he thinks, 
perhaps rightly, that he ought to be. We do not, however, mean to deny the 
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value of practical hints, such as those at the beginning and in other parts of 
the book before us. If *‘ medical jurisprudence ” requires a volume for its treat- 
ment, we should suppose the present one to be satisfactory. Indeed, as we 
have already said, it ranks among the very best of its kind. The American 
notes add to the value of the work, and to the statements of law in them our 
criticisms on those of the author do not apply. 


Superstition and Force. By Henry C. Lea. Philadelphia: Henry C. Lea. 

1866. 

Unper this enigmatical title, Mr. Lea has collected much curious information 
concerning wager of law, wager of battle, trial by ordeal, and torture. The 
book is not written specially for lawyers, yet they will find in it many interest- 
ing facts stated, and, so far as we have observed, stated with accuracy. Mr. 
Lea will increase the value of his book to American readers, if he will add 
accounts of the traces in this country of the barbarous customs of which he 
writes: as, for instance, the pressing to death of Giles Corey for refusing to 
plead to an indictment for witchcraft; and the appeal of death which occurred 


in Maryland, though that case ended, not in a wager of battle, but in trial by 
jury. 


A Digest of the Laws of Texas: containing Laws in Force, and the Repealed 
Laws, on which Rights rest. Carefully annotated. By GrorGr W. Pascuat, 
of Austin, Texas. Galveston: S. S. Nichols. New York: Banks & 
Brothers. Washington, D.C.: W. H. and O. H. Morrison. 1866. 


Tuts book is evidently the result of great labor. It is arranged on a similar 
plan to Brightley’s ** Digest of the United States Laws.” The statutes are classi- 
fied according to subjects, and in notes are placed the decisions on them in the 
Texas reports, and also many decisions from other reports on analogous points. 
The Constitution of the United States is published with Mr. Brightley’s notes, 
to which, however, many authorities are added. The laws of Texas are in many 
respects peculiar, but a knowledge of the system of land titles in that State 
must be of great assistance in those parts of the country which were formerly 
under Spanish law ; and to those anywhere desirous of learning the law of Texas, 
this learned work will be found of value. The apparatus of indices and mar- 
ginal notes seems full and convenient. We trust that Judge Paschal will be 
remunerated for the faithful labor bestowed on this book, and for the heavy ex- 
pense the publication by an individual of a work which is generally undertaken 
only by a State government must have involved. 


A Digest of the Reported Cases contained in the Michigan Reports. By Tuomas 

M. Coorey. Ann Arbor. 1866. 

Tus digest contains the cases reported in Harrington's Chancery Reports, 
Walker's Chancery Reports, Douglass's Reports, and the thirteen published vol- 
umes of Michigan Reports; also, some unpublished cases from the fourteenth 
volume. By a judicious arrangement of type, the attention of the reader is 
called to the subject-matter of each decision, so as greatly to assist a hurried 
examination. A novel feature is a collection of legal maxims with references 
under each to the cases which illustrate it. The point, however, for which we 
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especially desire to recommend this digest, is the reterence in the table of cases 
to each case in which any decision previously made has been cited. The want 
of such a reference in tracing a line of decision through the reports of any 
jurisdiction has been felt by every one. 


Final Report made to the Secretary of War, by the Provost Marshal General, of 
the operations of the Bureau of the Provost Marshal General of the United 
States, from the commencement of the business of the Bureau, March 17, 1863, 
to March 17, 1866. 2 vols. 


THE matters of most interest to the general reader in these volumes are the 
diagrams, based on the medical examination of recruits, which illustrate 
the locality of diseases, the paper ‘‘On the Organization of the Rebel Armies,” 
and, above all, the chapter on ‘‘ Casualties in the Military Forces” (vol. i. p. 72), 
which, in the short compass of twelve pages, and by the most satisfactory of evi- 
dence, the number killed in battle, shows the value to the country of the troops 
belonging to different States, races, and arms of the service. 

There is little in this report of special interest to the lawyer. The second 
volume contains the statutes relative to the raising of troops, the proclamations 
of the President, and some legal opinions. It is much to be regretted that 
during the war the duty of advising the Government on the constitutional ques- 
tions which arose was not intrusted to some one great lawyer, instead of being 
divided between judge-advocates, solicitors of the war department, and other 
legal functionaries improvised for the occasion. This duty of course properly 
belonged to the Attorney-General ; but, after the opinion in Merriman’s Case, we 
are not surprised that the Government was unwilling to intrust the support of the 
administration to the feeble advocacy of Mr. Bates, nor that he remained a 
cipher during his continuance in office. 


Reports of Cases argued and determined in the Supreme Judicial Court of 

Massachusetts. By Horace Gray, Jr. Vol. 12. Boston: Little, Brown, 

& Company. 1866. 

A ‘NuMBER of the most important decisions in these reports will be found in 
the American Digest. The volume contains cases decided in 1858 and 1859, 
and fills one of the two gaps in the series of Gray's Reports; there are now 
fourteen volumes printed; the fifteenth and sixteenth remain to be published, 
and then the whole series of Massachusetts Reports will be unbroken. 

Owing to the death of Chief Justice Shaw, before he had written out in full 
all the opinions which had been committed to him, several valuable discussions 
of law have doubtless been lost to the profession. The reporter has supplied 
this want as far as possible by giving the arguments of counsel with unusual ful- 
ness: many of these will be found of value; especially would we refer to the 
admirable argument of Mr. Lord, now Mr. Justice Lord, in the case of 
Brown v. Perkins (p. 89). 

This volume will be found especially rich in insurance cases. 

In the appendix, the reporter has preserved an opinion given by the late 
Chief Justice, sitting alone in equity, in the case of the American Academy v. 
Harvard College, which claims the largest powers for American courts of equity 
over charitable trusts. Though the opinion, of course, does not carry the weight 
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of a decision of the full bench, the reputation of the learned judge who delivered 
it will give it importance in future discussions on this vexed subject. The 
appendix also contains the case of Baker v. Manufacturers’ Ins. Co., which was 
omitted from Cushing’s Reports, and has been elsewhere misreported. 


Reports of Cases at Law and in Chancery argued and determined in the Supreme 
Court of Illinois. By Norman L. Freeman, Counsellor-at-law. Vol. 34, 
Containing a part of the cases decided at the April Term, 1864. Chicago: 
E, B. Myers and Chandler. 1866. 

Tis volume of reports reflects great credit on the learned gentleman who 
has prepared it. His statements of facts are made with great fulness, and he 
gives the arguments of counsel with unusual care. In this latter respect, we 
wish the reporters of some of the other States would imitate him. It is getting 
to be altogether too common for the reporters to omit entirely the briefs of 
counsel, and to print only the narrative and the decision. It should be remem- 
bered that the points taken by counsel, and the authorities cited by them, are 
not always mentioned with sufficient exactness in the opinion of the court; and 
that it not unfrequently happens that the arguments and authorities cited and 
urged at the bar give to a case a great part of its value to the profession. We 
do not advocate, in these days of multiplied reports, any course which will 
tend to make our law books too numerous; but we may be permitted to say 
that the practice of compressing the arguments of counsel is frequently carried 
too far. 

In this connection, we would remark the brevity and clearness of the deci- 
sions delivered by the court in most of these cases. The Illinois system of 
pleading is nearly identical with that of the common law, and the effect of it 
is to enable the judges to confine their opinions within much narrower iimits _ 
than is the case where the old system has’been departed from. While desirous 
that the briefs of counsel who have thoroughly argued a case of importance 
should be fully presented, we do not think it is of advantage to the profession 
that the opinions of the court should go all over the ground occupied at the 
bar. The more neatly the bench can eliminate from a case all that does not 
properly belong to it, and decide only the points material to the issue, the more 
valuable will the opinions be, and the fewer dicta will they contain. 

Most of the cases possessing general interest reported in this volume will be 
found, we hope, in our American Digest, in another part of this magazine. 
We may, however, call attention to the principle decided in Illinois for the 
second time in the case of the Illinois Central Railroad Co. v. Johnson (p. 389), 
that ‘‘where a common carrier receives goods to carry, marked for a par- 
ticular place, he is bound to deliver them there, though it is beyond his own 
line of carriage.” The law is otherwise in Massachusetts and in some other 
States. The rule should be uniform throughout the country. We doubt 
whether the doctrine of the Illinois cases would be generally sustained. 

We have to thank Mr. Freeman also for his elaborate index, which seems 
to be admirably arranged. The volume is printed with care, and we have 
noticed no typographical errors, except those which deform so many of our 
American books, and which we suppose a certain dictionary-writer in an evil 
hour introduced into this world. 
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Reports of Cases argued and determined in the Supreme Court of Minnesota. 
Vol. 10. By Wittram A. Spencer, Attorney-at-law. Chicago: E. B. Myers 
and Chandler. 1866. 


WE notice in another place the cases of general interest reported in this vol- 
ume. The reports are well done, and the arguments and citations of counsel 
given with commendable fulness. The index also is quite elaborate, and deserves 
its name of ‘ analytical.” The book is published with care. 

We notice one somewhat curious point of constitutional law that came before 
the court, ‘* In the matter of the application of the Senate of the State of Min- 
nesota to the Supreme Court for their opinion on certain questions of law.” In 
this case, the court held a statute empowering the Legislature to obtain the opin- 
ion of the court on legal questions unconstitutional and void, following the rule 
laid down in Hayburn’s Case, 2 Dall. 409, by Jay, C.J. ‘* The duty,” say the 
court, ‘‘ sought to be imposed by the section of the act referred to, is clearly 
neither a judicial act, nor is it to be performed in a judicial manner. It consti- 
tutes the Supreme Court the advisers of the Legislature, nothing more. This 
does not come within the provisions of the Constitution ; and, as the Constitution 
now stands, would be, in our opinion, not only inconsistent with judicial duties, 
but a dangerous precedent.” 


Opinions of the United States Courts for the Eastern District of Missouri, and 
for the Southern District of Illinois, upon Cases decided in those Courts, in- 
volving the Construction of the Non-intercourse and Captured Property Acts, 
and their Relation to the Prize Acts. 78 pages. Treasury Department, 


Washington. 1866. 


Tue greater part of this pamphlet is occupied by an opinion of Mr. Justice 
Treat, in the case of the United States v. 2694 Bales of Cotton. Two libels were 
filed against the cotton. One was on the prize side of the admiralty court. 
Most of the opinion is devoted to a discussion of the relation of the law of na- 
tions, and of municipal law to the Government and Constitution of the United 
States; and the learned judge lays down the rule, that captures of rebel prop- 
erty, whether on land or sea, are not prize of war jure belli. This proposition 
can hardly be supported in view of the recent decisions of the Supreme Court, 
nor was its enunciation necessary to the decision of the case. The precise point 
decided was, that a prize court has no jurisdiction of a capture of rebel property 
made on land, though the force making the capture was carried on inland 
waters, by transports, to a place at or near which the capture was made. 

The second libel contained two counts: one based on the Confiscation Act of 
Aug. 6, 1861; and the other on the Act of July 17, 1862. This latter was 
held bad, because containing no averment that the district in which the libel 
was sued was the district into which the property was first brought. The count 
on the Act of Aug. 6, 1861, was held good, the act being valid, and applying to 
public property of the rebels. 

In the United States v. 910 Bales of Cotton (p. 66), the same learned judge 
held, that cotton purchased from the Confederate Government is subject to seiz- 
ure and forfeiture, though the purchaser had the permission of the general com- 
manding the Department of the Gulf to trade in cotton within the hostile lines. 
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In United States v. 137 Bales of Cotton (p. 70), the case was thus: A. had a 
license to trade in insurgent territory, under the act of July 13, 1861. Subse- 
quently to the Act of July 17, 1862, B. accepted office under the Confederate 
Government, and afterwards sold the cotton to A. The cotton was seized by the 
United States, and claimed by A. Zeld, that B. could not pass title to the prop- 
erty, and A’s claim was dismissed. . 

Mr. Justice Miller gives the opinion in the last case in the pamphlet, Elgee’s 
Administrator v. Lovell (p. 72). The most important point decided is, that the 
remedy of one whose property has been taken possession of in an insurgent 
State by a Treasury agent is by a proceeding in the Court of Claims, and not by 
a suit against the agent, unless sometimes, perhaps, in case of wilful misconduct, 
in the name of the United States on the agent’s bond. 


Opinion of the Hon. Conally F. Trigg, on the Constitutionality of the Act of Con- 
gress, prescribing an Oath on Admission of Attorneys. 11 pages. Memphis: 
Whitmore Brothers. 1866. 

Some nine years ago, John Baxter, Esq., was admitted an attorney of the 
United States Circuit Court for the Eastern District of Tennesee. In May, 1864, 
the court passed a rule, that no person should be admitted to manage causes till 
he had taken the oath to support the Constitution of the United States. Mr. 
Baxter took this oath, and has since continued practising as an attorney in that 
court. On Jan. 24, 1865, Congress passed an act, which provided, inter alia, 
that no person should be allowed to appear as an attorney in any circuit court, 
by virtue of any previous admission, unless he had taken the oath prescribed by 
the Act of July 2, 1862. This oath is to the effect, that the person taking it has 
never voluntarily borne arms against the United States, has voluntarily given no 
aid or countenance to those engaged in armed hostility thereto, and has never 
held office under, or given support to any pretended government within the Uni- | 
ted States and hostile thereto, &e. Mr. Baxter refused to take this oath, and 
contended that the act imposing it was unconstitutional. This pamphlet contains 
the opinion of Mr. Justice Trigg, District Judge, on the above case. 

The learned judge held, that an attorney, though an officer of the court, was 
not an officer of the Government of the United States; that the act could not, 
therefore, be considered as prescribing certain additional qualifications for office 
under the Government, but must be regarded as a criminal enactment, which in- 
flicted a penalty on those neglecting or refusing to comply with its terms; and 
that it was consequently an ex post facto law, and unconstitutional. 


Validity of Slave Marriages. Opinion by Hon. James B. Brapwe tt, Probate 

Judge. 23 pages. Chicago: E. B. Myers and Chandler. 1866. 

In this opinion, delivered at September Term, 1866, of the County Court of 
Cook County, Illinois, the following point is decided : — 

Two slaves went through the ceremony of marriage with the consent of their 
masters, and had a child; the mother died in slavery; the father and child were 
emancipated ; the father afterwards died. Held, that the child was legitimate, 
and was his father’s heir. 

The class of questions, one of which was presented in this case, is of great im- 
portance, but is beset with difficulties, both of theory and practice. Of previous 
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cases, the one which seems to have gone farthest in sustaining the validity of 
slave marriages is Girod v. Lewis, 6 Martin, 559; but there the cohabitation con- 
tinued after emancipation. This case takes another step, for here the mother 
died in slavery. A practical difficulty in carrying out the dagtrine of this case 
seems likely to arise from the number of connections of this sort to which the 
same slave was often a party: they can hardly all be legal marriages, and yet 
there seems no reason for selecting one rather than another. That the first of 
such connections has no greater validity than a later has been decided in the 
somewhat analogous case of Mormon marriages, in an able opinion by Sir James 
Wilde, in the case of Hyde v. Woodmansee, in the English divorce court, re- 
ported in Law Rep. 1. P. & D. 130. 


Argument of the Hon. James A. Garfield. In the United States Supreme Court, 
March 6, 1866. In the matter of ex parte L. P. Milligan, W. A. Bowles, 
and Stephen Horsey. 28 pages. Washington. 1866. 


Tus learned argument for the petitioners for habeas corpus in the Military 
Commission’s cases seems not unworthy of the great occasion on which it was 
delivered. We do not propose at present to discuss the decision of the Supreme 
Court, which it is well known was in favor of the petitioners, but will only ex- 
press a hope, that the opinion of the court may, in substance and in manner, be 
such as befits one of the most vital questions of constitutional liberty that has 
ever arisen in the republic. 


An Argument on the Doctrine of Charitable Uses. By Grorce W. Pascua. 


44 pages. New York: C. A. Alvord. 1866. 


Tuis pamphlet is a reprint of the written argument for the plaintiff in the case 
of Carothers v. Sampson before the Supreme Court of Texas. The learned 
counsel contends, that bequests to charitable uses can be supported only on the 
statutes of the 39 and 43 Eliz., or on kindred statutes; that the doctrine of cy 
pres was enforced only by the king acting as parens patria, and has never been 
exercised in America; and that, if no beneficiaries are named or indicated, the 
trustees hold for the heir. These positions are illustrated and defended by a full 
and valuable discussion of the English and American cases. 


Rules of Equity Practice adopted by the Supreme Court of Pennsylvania, May 
27, 1865; with the Report of the Commissioners. 51 pages. Philadelphia: 
Kay & Brother. 1865. 


WE earnestly recommend these rules to the attention of the equity bench and 
bar throughout the country. They were drawn up by a commission containing 
some of the most eminent lawyers of Pennsylvania, and have been adopted by the 
Supreme Court of that State. 

As uniting simplicity with the necessary fulness, and as introducing the re- 
forms which have been found most valuable in lessening the expense and delay 
of equity proceedings, they are, we believe, superior to those of any other 
jurisdiction. The rules which govern the pleadings are worthy of special 
notice. 


384 BOOK NOTICES. 


The Baptist Quarterly, January. Philadelphia: American Baptist Publication 

Society. 1867. 

Tue appearance and general execution of the first number of this new periodi- 
cal are creditable to the large denomination it represents. Among its articles is 
one on professional power, as exemplified in the life of Rufus Choate; and an- 
other, pleasantly written, on New England Ecclesiastical Legislation. 

The Law Magazine and Law Review ; or, Quarterly Journal of Jurisprudence. 

For November, 1866. London: Butterworths, 

Tue longest and most important article in this number is a review of ‘* The 
Case of Mr. George William Gordon,” the alleged Jamaica insurgent. 

The American Law Register. For October and November, 1866. Philadel- 
phia: D. B. Canfield & Co. 

Tue November number begins the sixth volume of the New Series. 


The Upper Canada Law Journal. For October and November, 1866. To- 
ronto. 


The Lower Canada Law Journal. For October, November, and December, 
1866. Montreal. 


Pittsburgh Legal Journal. A weekly periodical. 
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SUMMARY OF EVENTS. 


SUMMARY OF EVENTS. 


UNITED STATES. 


Tue exciting period of the autumnal elections was marked by one or two in- 
teresting legal questions. That of the removal by the Governor of Maryland of 
the Baltimore police commissioners seriously threatened the peace of the State 
for several days. The decision of Judge Bartol, affirming the legality of the 
Governor’s action, has been acquiesced in by all parties. How far the action of 
the old commissioners and of Judge Bond in committing the Goyernor’s new ap- 
pointees to jail was consonant with strict legal right is a question upon which 
people are divided. 


Tue Tria or JEFFERSON Davis. — The continued postponement of the trial 
of this State prisoner has been the subject of bitter altercation. The recent 
changes made in the United States circuits seem to have furnished a good techni- 
cal excuse for holding no term of the circuit court in Virginia this autunn. We 
do not desire here to discuss the question, whether Mr. Davis should or should 
not be brought to trial; but we shall submit a few suggestions concerning the 
trial, which, however, are perhaps too self-evident, so far as the profession is 
concerned, to need discussion. 

In regard to all criminal cases, the same division of responsibility between 
the executive and judicial departments of government can be made. It is for 
the executive department, through its prosecuting officers to decide what crimi- 
nal charges shall be prosecuted, and what ones shall be abandoned. A judge 
has nothing to do with this, and cannot properly interfere with it. His duty is 
simply to try the cases brought before him. A prisoner undoubtedly has a right 
to a speedy trial; but, if the government defer the trial, objection can only come 
from the prisoner himself. And if he, through his counsel, does not bring it to 
the attention of the court, it is difficult to see what reason the judge has to in- 
terfere. 

In the case of Davis, this limitation on the province of the judge seems to 
have been lost sight of. Judge Underwood has busied himself in procuring an 
indictment, and in endeavoring to bring the prisoner to trial, in a manner totally 
incompatible with his judicial position. It was undoubtedly his duty to instruct 
the grand jury upon the law relative to such offences as had been committed 
within his jurisdiction; but certainly not to consult with the prosecuting counsel 
about the cases themselves, and to use his personal influence to procure indict- 
ments. We say nothing about the impropriety of his drawing an indictment him- 
self; for we cannot bring ourselves to believe that the report that Judge Under- 
wood did this can be true. In other respects, however, we think this learned 
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judge has been drawn by his zeal into a course of conduct that he will hereafter 
be the first to condemn. ; 

When Chief Justice Chase holds the circuit court for the district in which 
Davis is, it will be his duty to give all the instructions to the grand inquest re- 
quired to vindicate the laws of the United States, and to try all prisoners placed 
at the bar for trial. If the Government, for reasons of its own does not call up 
the case of Mr. Davis, his counsel can demand a speedy trial; and the judge has 
then to determine whether the trial shall proceed or not. But in the case of a 
prisoner defended by eminent counsel, and into whose case enter grave questions 
of State, for the court of itself to move to bring about a trial which is not 
sought for either by the Government or the prisoner, would be, we apprehend, 
generally regarded as wholly unwarrantable. 

The questions of whether Davis is now detained in such a manner as to place 
him outside the jurisdiction of the court, and of how far the relations of Virginia 
to the General Government may have heretofore rendered it improper to hold a 
civil court there, we do not intend to touch upon. Whether Davis shall be 
brought to trial is almost purely a political question, to be decided by the execu- 
tive department of the Government. When he is brought to trial, the conduct of 
the case, until a verdict is rendered, is a matter of legal procedure for which the 
judges are responsible, subject to the right of the Government counsel to aban- 
don the case, if in their judgment it is best to do so. But some persons seem 
to forget, that, while the laws provide for the trial and punishment of persons 
guilty of crimes, they likewise have ever left it to the Government in their discre- 
tion to decide what cases shall be prosecuted, and what ones abandoned; and 


the responsibility thus imposed must be borne by the Government, and can be 
shifted on no one else. 


Tue Presipentiat Iupracnment. — Upon the political: side of this subject 
we, of course, abstain from expressing any opinion; but a view seems to be 
somewhat prevalent regarding the effect of the presentment of articles of im- 
peachment which we think legally indefensible, and a refutation of which we 


gladly copy from an able article that appeared in the ‘* Boston Daily Advertiser” 
for Dec. 3: — 


“We do not presume to say whether the President has or has not laid himself open 
to an impeachment. What we insist on is, that the grounds, incidents, and conse- 
quences of so serious a proceeding should be fully weighed before the step is taken. 
And we have no doubt that some of General Butler’s positions cannot stand. 

“Tn the first place, he contends that an impeachment would of itself suspend the 
President from office. This is of course only an inference ; for the Constitution does 
not settle the point in precise terms. General Butler argues, that, if the President 
were not suspended, he might use the physical force still at his command to suspend 
the House that accused him. In other words, to deny the suspending power is to let 
in executive usurpation. But, on the other hand, if a mere impeachment by a major- 
ity of a single House of Congress could suspend the President, he would be always at 
jhe mercy of that majority. They have only to trump up any day a string of articles, 
and to begin a second as soon as the first is disposed of, and thus depose the President 
by perpetual suspension. In other words, to admit the suspending power is to let in 
congressional or semi-congressional usurpation. Of the two dangers, the first is the 
Jeast. It can be realized only by an act of force, and it would be put down by an act 
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of mightier force. A President who has no defence against the people’s Congress in 
their exercise of a constitutional right but the swords of his generals and the staves 
of his marshals, will go to the wall, if not to the tree. And besides, this resistance, 
so much feared, can be just as readily offered to the suspension as to the trial, and 
with a better plea; for the trial would be undoubtedly legal, and the suspension, at 
the best, would be of very questionable legality. Now, as the Constitution is silent, 
and as, to say the least, the mischief of a suspending power equals the mischief of an 
inability to suspend, the presumption is in favor of possession. The President remains 
in till he is sentenced out. ‘The argument, that, because the constitutional provision 
that ‘ the president, vice-president, and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors,’ puts an ‘and’ between ‘impeachment’ and ‘ convic- 
tion,’ therefore impeachment before trial carries with it suspension, hardly deserves 
refutation. It proves too much. It proves that a mere impeachment removes the 
president, and that a trial is needless. It bows out the Senate completely. For certain 
purposes, in certain cases, a court of justice will indeed read and in the sense of or. 
But here no such interpretation could be dreamed of, except to support a foregone 
conclusion. The drama consists of two acts. General Butler strikes out the second, 
and reduces the play to a farce. As to the danger of the death of a Chief Justice dur- 
ing the trial, and the unsuspended President’s appointment of a tool who would con- 
duct the trial with dangerous impartiality, the General forgets that the Chief Justice 
is not sitting as in his own court. He merely replaces, for the time being, the Vice- 
president, and holds only his powers. He is not there in a judicial but in a presiding 
capacity. He is in the chair, not on the bench. He cannot even vote. 

“ But this is matter of precedent as well as of argument. In this country, it is not 
the practice eyen to take the impeached person into custody. He is merely sum- 
moned to appear. If he does not appear, the trial proceeds without him. The reason 
is obvious. Should the offence of which he is convicted be triable in ordinary cases 
in a criminal court, he may be arraigned there, and thus may be deprived of his 
liberty. If the offence is not an indictable one, removal from office is the punishment 
which can be carried into effect without preliminary arrest. When Judge Samuel 
Chase, while under trial (in 1804), asked leave to absent himself, the advocate through 
whom he made the request was told that the petition was needless, as his client’s 
presence was not required. But even more to the point than this is the fact, that 
Judge Chase actually sat on the bench of the Supreme Court, and in one case pro- 
nounced an opinion there while his trial was going on in the Senate. Head v. The 
Providence Insurance Company (2 Cranch’s Reports, 169). English precedents will 
not avail as in the face of our own; and even in England, Warren Hastings, who was 
charged with crimes at least as astounding as those of Mr. Johnson, was at once ad- 
mitted to bail. 

“ Nor will the difficulty be got over by what has been suggested in Philade!phia, 
an act of Congress. No statute can remove a constitutional inability, or make a 
doubtful claim of constitutional power less doubtful.” 

Joun H. Surratt.— The arrest of this notorious character will perhaps throw 
some light on the mystery which is supposed still to envelop the assassination of 
President Lincoln. We are glad for the national credit that Surratt is to be 
tried by a jury of his peers and the law of the land, and is not to be arraigned 
before a military commission, a body whose jurisdiction is of at least doubtful 
legality, whose assumed functions are a curious mixture of the duties of a court 
of justice and the duties of an investigating committee, and whose views of evi- 
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dence seem to be based on ‘‘ crowner’s quest law.” Indeed, the commission 
appears, except in the extent of its powers, more to resemble that venerable in- 
stitution than any other known tribunal. 


American Neutratiry.— Mr. George Bemis has published a thick pamphlet 
of 211 pages on ‘American Neutrality, its Honorable Past, its Expedient 
Future.” It is one of the best timed publications we have seen. In the first 
part, Mr. Bemis ‘‘ vindicates the national fame for past neutrality,” in an ex- 
ceedingly interesting historical essay. In the second part, it is shown, by a 
thorough examination, that the British neutrality laws are not only not laxer, 
but are decidedly more stringent and complete than our own; and that our real 
cause of complaint against Great Britain is not that she did not have a good 
neutrality code, but that she did not enforce that code in good faith; that the 
real trouble was, to use Mr. Bemis’s words, ‘‘in Earl Russell’s pettifogging, 
Chief Baron Pollock’s shuffling, and the British Parliament's compromising with 
Laird.” The third part treats of what is justly called the ‘* Unworthy Promo- 
tion of Fenian Belligerency,” a piece of political charlatanry of which we can- 
not trust ourselves to speak with patience, and therefore of which we will not 
speak at all. 

In the following part, the defects of the crude legislation attempted at the last 
session of Congress are exposed; and, in the concluding part, ‘‘ the expedient 
future of American Neutrality ” is discussed. 

Mr. Bemis’s sound reasoning and vigorous style are known to all students of 
recent international law; and his position in the discussions between England and 
the United States give the greater weight to the opinions maintained in the pres- 
ent essay. 


InTeRNAL Revenur.—Roback v. Taylor, in the United States Circuit 
Court for the Southern District of Ohio. Leavirr, J. Bill in equity, alleging 
that the complainant had been long engaged in the manufacture and sale of medi- 
cines; that in the autumn of 1865 he retired from the business, and sold the 
good will thereof for $55,000; and that the defendant, a United States collector 
of Internal Revenue, was about to collect a tax assessed on the $55,000 as part 
of the complainant’s income for the year 1865, and praying that he might be 
restrained from so doing. 

The court held that it had no jurisdiction to entertain the bill under that clause 
of the second section of the third article of the Constitution, which declares that 
‘*the judicial power shall extend to all cases in law or equity arising under the 
laws of the United States,” because no statute has vested in the circuit courts 
the power of deciding cases of alleged illegal and wrongful acts arising from the 
execution of the internal revenue laws; and, further, that the court had no juris- 
diction of the case under its general chancery powers. On this last point, the 
court say, ‘‘As a basis for the proper action of a court of chancery, it must 
appear that the complainant has appealed to the proper district assessor under 
the 113th section of the Act of June 30, 1864; that such appeal has not resulted 
in the redress of the wrong complained of; and that he is wholly without a 
remedy, except by the interposition of a court of chancery. I do not say, if 
the bill had been so framed, a proper case for the action of a court of chancery 
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would be presented. But it is clear, that, without the averment of irreparable 
injury, and that all the means of redress secured by law had been unavailingly 
resorted to, there would be no sufficient ground for the interposition of a court 
of equity.” 

The bill was therefore dismissed. 

Caldwell & Coppock for the complainant; R. M. Corwine for the defendant. 


ALABAMA. 


WE insert an article by a distinguished lawyer of this State, on her legal 
status during and after the war. The learned author's views are temperately 
and clearly stated, and are worthy of consideration. Though he has confined 
himself to the case of Alabama, his arguments are applicable to the case of the 
Southern States generally. . 


Lecat Status oF THE SouTHERN States.—Since the determination of the 
question by arms, that the late seceding States were not an independent government, 
the inquiry has arisen in the courts, “‘ What relation did these States bear, during the 
war, to the Government of the United States?” In all the cases within our knowl- 
edge, the courts of Alabama have resolved, that, during the existence of the war, 
the seceding States formed a government de facto. These decisions have been made 
on the circuit; and no case has been taken to the Supreme Court, tam alone, so far 
as the State is concerned, the adjudication must be final. 

It is our opinion, that these determinations of the courts of Alabama are wrong, and 
that the error has arisen from a misconception of the principles of international law, 
or, to write with more correctness, from their misapplication to the relation between 
the States and the General Government. International law, neither in principle nor 
analogy, can be applied to this relation. The relation is sui generis; and, in our 
opinion, the seceding States never did occupy a position, in respect to the United 
States, or to foreign nations, which gave them the right to have the laws of nations 
applied to them. 

Without elaborating the learning on the subject of the status of nations, it is 
enough to say, that, before they can be considered such, and reach that point of 
sovereignty which authorizes the application of these principles to their condition, a 
title must have been established, indicating permanent possession, added to the tem- 
porary possession of the sword ; and that the usual evidence of this is the recognition 
of the government, by treaty with other States; or, in case of conquest, by sub- 
mission of the conquered people to the new government ; and conquest must not be 
of the capital, but of the whole country; not the case of victor particularis, but victor 
universalis ; an imperium, following conquest, established, not over a particular part of 
a State, but over the whole of it. In applying these principles, writers upon national 
law clearly allude to the case of a conquest of a country by a foreign power; and, 
although it is said that the principles apply to the case of a civil war, yet a govern- 
ment based upon a civil war must place itself in the condition of a sovereign nation, 
before these principles can apply. If a portion of the people of the same country, 
and of the same government, inaugurate a civil war, they cannot claim to be sover- 
eign with respect to the other or to foreign nations, until to the temporary power of 
the sword they have added permanent possession, and so established a government, 
that it has either been recognized as such by foreign nations, or by that govern- 
ment from which it sprung. 
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The Southern States were parts of the Government of the United States, acting 
under a common constitution. A minority of these States resolved that they would 
secede from the majority, to which the majority objected. A war ensued, and 
resulted in favor of that majority. The Government of the United States was never 
abolished, and though, by temporary possession of the sword, its authority was sus- 
pended in these seceding States for a time, yet, when that power was overcome, the 
laws and Constitution of the United States were immediately restored. Had there 
been, during the rebellion, a recognition of the Government of the Confederate States 
by the United States, or by a foreign government, then a de facto government would 
have resulted. But no such event occurred. And we apprehend that the mere fact 
of a portion of the people of the same country setting up what they call a govern- 
ment, which the government in chief under which they live terms a rebellion, and 
eventually crushes as a rebellion, does not make a de facto government in the sense 
of the law of nations. Though it may seem to involve an inconsistency, yet it may 
be asserted, that, to be a government de fucto comprehends the actual possession of 
some rights; and the chief of these is the being entitled to claim from foreign nations 
an application to its case,of the law of nations, from the fact, that such government 
has, by recognition as a nation, become such in the eyes of other nations. Here lies, 
as we think, the error of these decisions. 

In one case, a notice of which we saw in an Alabama paper, tried in one of the 
southern counties of that State, in which the late Attorney-General of the Confed- 
erate States, Governor Watts, contended that the position of those States was that 
of a de facto government, and Judge Benjamin F. Porter opposed that view; the 
case of United States v. Rice, 4 Wheat. 246, was referred to. Governor Watts 
claimed that this case was in point, while his opponent contended that it was not, 
for the reason that the Southern States, after the act of secession, did not occupy 
the relation to the Government of the United States, that Great Britain did in 
the War of 1812; that the latter was then an independent foreign nation to the 
United States, but that the seceding States never had been independent and foreign 
to the United States. In this, we think Judge Porter was clearly right. 

But another question must arise of not less grave import: and for its elucidation 
we must look not to the laws of nations, but to the constitutional law of the several 
Southern States ; and this is, how far this constitutional law was violated in the act 
of secession. We will take the case of Alabama, because the books bearing upon the 
question in that State are now before us. 

Previous to the act by which the convention declared the State independent of 
the United States, a Constitution, which had been adopted on the 2d August, 1819, 
with some unimportant amendments, was in force. The preamble recites, that, “the 
following Constitution or form of government” is ordained or established ; and, at 
the close of Art. VI., a mode of amending and revising this Constitution or form 
of government, is provided for by the Constitution itself. It is as follows :— 

“The General Assembly, whenever two-thirds of each House shall deem it 
necessary, May propose amendments to this Constitution, which proposed amend- 
ments shall be duly published in print at least three months before the next general 
election of representatives, for the consideration of the people :” and, after providing 
for testing the sense of the people by opening polls, &c., it says, “If it shall 
appear that a majority of all the citizens of this State voting for representatives have 
voted in favor of such proposed amendments, and two-thirds of each House of the 
next General Assembly shall, after such an election, and before another, ratify 
the same amendments by yeas and nays, they shall be valid, to all intents and 

- purposes, as parts of this Constitution; provided, That said proposed amendments 
shall have been read three times, on three several days, in each House.” 
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It will be seen, that, before the Constitution or form of government could be 
changed, the amendments had to be acted upon by two distinct legislatures, by two- 
thirds majority of each House, and by the people at a general election. Was this 
course pursued in the case of the proposed Constitution, which was adopted in 1861, 
and under which secession was inaugurated ¢ How was the form of government and 
the Constitution of 1819 changed, and a new Constitution and new form of govern- 
ment established in 1861% We will show. By asimple resolution of the legislature 
of the 24th of February, 1860, it was required of the then governor, that, in the event 
of the election of a President of the United States by the Republican party, the 
qualified voters of the State should elect delegates to a convention of the State to 
assemble on the second Monday following said election. This convention assem- 
bled. It formed an entire new constitution. It abolished the Constitution of 1819. 
It changed the form of government. It dissolved the relation existing between the 
State and the United States. It exercised legislative powers. It elected members 
to a new Congress, and all by a vote of a minority of the electors of the State; not 
one of the requirements under which these changes could have been constitutionally 
made having been complied with. It was therefore a case of usurpation, and, had 
the courts declared the law, it would have been wholly unnecessary for the power 
and authority of the United States to have been invoked, to re-assert the sanctions 
of the State Constitution, and re-establish the supremacy of the Constitution and 
form of government of 1819; which, according to our conception of the principles 
of constitutional law, are now entitled to be acted upon and enforced in Alabama. 

Again, we think that the exercise of civil power by the provisional governor 
was equally a usurpation. If he was any thing, he was merely an inferior officer of 
the President as commander-in-chief of the army and navy. He had no authority to 
exercise or declare civil authority; nor had the President the right to confer such 
power upon him. If Alabama was a State in which there was a subsisting rebellion, 
the moment that rebellion was crushed, the Constitution of 1819, and the form of gov- 
ernment under it, was restored ; if, under the rebellion, she became a territory, then 
the provisional governor was, a fortiori, but a representative of the President of the 
United States as commander-in-chief of the army. And a restoration of the State or 
territory, as the case might be, civilly, could only have been effected under the 
authority of an act of Congress, in the one case, authorizing the people who were 
not amenable to punishment for supporting the rebellion to re-organize under the 
Constitution of 1819; and, in the other, authorizing these same people to re-organize 
as a State, and form a new Constitution. We will not mix up with this inquiry 
the question as to whether the people of Alabama, under the circumstances, became 
a territory, or remained a State, farther than to express our opinion that they were 
still a State, never out of the Union, and that the change which took place by a 
minority was fundamentally void and invalid. 

After the power of the secessionists was crushed by the Federal arms, a provisional 
governor was appointed. He declared civil law restored. He called upon the people 
to elect delegates to a convention. That convention met, determined the terms of 
restoration, provided for elections to the legislature and to Congress, remodelled the 
State Government, rescinded the act of secession, acquiesced in the abolition 
of slavery. A new legislature was elected under it; a new governor put in office ; 
the provisional governor was chosen a senator to Congress ; and all this was done by 
the power vested in him, under the appointment of the President, as provisional 
governor, without a solitary act of the Congress of the United States to authorize 
the proceedings, or any of them. These, we believe, were equally usurpations with 
the acts which, in 1860-61, provided for a call of the convention, produced secession, 
and abrogated the Constitution of 1819. 
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What, then, is the condition of the people of Alabama now? Practically, they 
are under a government established neither by themselves nor the United-States 
Government. They have a legislature called together by the mere military repre- 
sentative of the President; they possess a constitution formed at the bidding of that 
military representative ; they have senators and representatives to Congress elected 
by that legislature, under that Constitution, whom the Government of the United 
States does not recognize ; and the people are governed by laws enacted by a legis- 
lature thus the consequence of usurpation. 


ILLINOIS. 


Supreme Court. — Chicago v. Baer. In this case it was decided, that the 
constitutional provision directing equality of taxation required, that, under a bet- 
terment law, a horse railroad should contribute its share to an improvement in 
common with the other property on the street. 


CHALLENGING TO F1GHT A Dur. — In the last volume of Illinois Reports, we 
find the following curious case : — 


Charles Aulger was indicted for sending a challenge. The alleged challenge 
was in these words: 


July tet 8. 1862. 
Mr. Suitu 


Sir in regard to your prars tha have proven in vain your victom still lays be- 
foar you yet aman ho professes to be a cristian and will come home and sharpen up 
his nife and thake his boys along to see him murder a man do you call that a cristian 
act Your intention was to kill me and the mackinaw to rece mi boda you have sad that 
it wood be a grate deal beter for you if iwould di and I expect that it wood for if ihad 
of dide the boys would hugn you without jug or jura a man ho will bost of runing 
his nife into a man shose that he is acristian you have said that you expected that 
you had got your self if into trubell and I would not wonder and you had but it ap- 
pears that a nife is your faverite of setling fuses and if so bea the case you can con 
sider that it will sute me you are a Cowerd and darsent to except of the offer i want 
the same chanse of sharpening mi nife you can set your day and I will be on hans I 
new nothing of your intention I did not no that you in tentended to murderme com 
uplike a man chouse your man and I will chuse mine this thing must be setteld 
iam not a coward a praing man a good exampell to set before his childrain take them 
along to see him murder a man. Your frend 

A. C. Smita. CHARLES AULGER 

You wanted to seexme when I was about dead. I supose you wanted to no if 


you had finished the sole now I will soon be abell to see you and face you like a 
man, 


The court say, ‘* The foolish and nonsensical letter of the wounded and infuri- 
ated German is not a challenge. It is absurd so to regard it. It is not an intel- 
ligible piece of composition ; and instead of giving a challenge, seems rather to 
invite one.” We must be allowed respectfully to: differ: in spite of the mala 
grammatica, the letter seems to us, though containing many impertinent aver- 
ments, to be in legal intendment a good challenge. 
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MASSACHUSETTS. 


Bar Associations. — The following communication, furnished us by a corre- 
spondent, will be found worthy of consideration : — 


It is a subject of constant remark at the bar, that we need some kind of organiza- 
tion or association similar to those which exist in the medical profession. It may be, 
and probably is, too late to establish an organization with sufficient authority to accom- 
plish all the results which we might seek from it; but we do not see any insuperable 
obstacle to some legal society for the discussion and investigation of legal subjects. We 
believe there are few if any cities of the size of Boston, which cannot boast of some 
such institution. The benefits which would follow from some association, if success- 
fully established and conducted, are so obvious as hardly to need comment; but we 
shall point out two or three. 

One of these would be the influence which it would have in promoting the interests 
of the profession. These, being under the charge of no one in particular, are entirely 
neglected ; and yet matters are constantly arising in which the bar has a deep inter- 
est, and where this interest might be effectually protected by bringing to bear upon 
them that powerful influence which, when organized, the bar may always wield. 
Every other occupation almost has the benefit of some such protections. Mechanics 
have their unions, and potent unions they are, as we have frequent reason to know. 
The mercantile community have a Board of Trade, and almost every branch has some 
board or association. Physicians have that ancient and excellent corporation, the 
Massachusetts Medical Society, which has been of incalculable benefit to them and 
the Commonwealth, shorn, though it may be, of some of its former powers and privi- 
leges, and numerous smaller societies. The clergy have innumerable associations. 
It is only the bar which, in Boston, has nothing of the kind. A few clubs, established 
solely for social and convivial purposes, and composed of but few members, are 
the only legal associations of whose existence even we have any knowledge. No won- 
der, then, that the wishes of the bar, on matters which practically concern its mem- 
bers and no one else, are constantly treated with the most ill-disguised contempt. 

We have known several instances, within ten years, in which the question of ap- 
pointments to offices which really affected no one save lawyers have arisen, where the 
opinion and desire of the bar have been almost unanimous in favor of a candidate, and 
where that candidate has been passed by in favor of an inferior person ; and, in more 
than one instance, the wishes of the profession have been used as an argument against 
the appointment or election of the person it supported. This certainly should not be ; 
and that such cases do occur is really our own fault. 

We should expect likewise to see the bar benefited by such an association, through 
the influence it would exert upon the members. 

While any interference of such a society with the professional conduct of lawyers 
would be a most delicate and serious matter, and while we can never hope to see a 
law society armed with actual authority over the profession, yet we believe a society, 
such as we are discussing, would have a most beneficial effect on the discipline of the 
bar. Whether a society is established or not, it is time that some measures were taken 
to expose and punish the malpractice of some unworthy members of our profession, 
who bring the law and lawyers into contempt. What is everybody’s business is no- 
body’s business ; and we hear of conduct on the part of lawyers deserving of the pil- 
lory, at which we express disgust, without any person feeling it to be his duty to call 
for that investigation which may bring upon the offender even the light punishment 
of expulsion from the profession. 


| 
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But there is one other respect in which we should hope to see great benefit derived 
from such an organization, and that is its influence on legislation and on the amend- 
ment of the law. Without being officious or intermeddling, this might be very great; 
and we are convinced that nowhere would it be more warmly welcomed than in the 
halls of legislation, where all the members feel and complain of the impracticability of 
discussing sufficiently the expediency of proposed changes in the law, to say nothing 
of changes, which ought to be made, which every one desires, but which no one 
suggests. The assistance which the English Law Amendment Society, under the 
presidency of Lord Brougham, has rendered to Parliament in this respect during 
the past twenty years, has been very great. 

And, lastly, we believe that such a society may revive that enthusiasm for the law 
as a science, which the establishment of the Cambridge Law School awakened here 
five and thirty years ago, but which it is universally remarked has of late years been 
steadily declining. None of us desire to see our beloved profession degraded to a bro- 
kerage business; and yet we fear, and cannot conceal our fear, that such is the ten- 
dency of the age. The practice of the law, of course, must constantly change and 
shape itself to the times ; and against such change it would be insane to struggle. But 
there are other influences at work which we do regret much to see, and the necessity 
of which we cannot allow. 

That there are many difficulties in the way of any such society as we have in view, 
we fully admit; but by beginning wisely, and proceeding cautiously, and by avoiding 
the dangers which the experience of past attempts has taught us to avoid, we 
think these difficulties could be removed. It would be a grievous reflection on the 
ability, the sagacity, the moral tone, and the social qualities of our profession, to de- 
cide, that with us that thing is impossible which we admit would be beneficial, and 
which every other class of men has found to be both possible and beneficial. 


Unirep States District Atrorney.—Mr. G. §. Hillard has been ap- 
pointed United States District Attorney for Massachusetts, in place of Mr. R. 
H. Dana, Jr., resigned. 


EvipENcE oF Crrminats.— The law permitting criminals to testify has been 
in operation for several months; but we do not know that the profession or the 
public has arrived at any settled conclusion on the success of the experiment. In 
the next number we hope to insert an article by a learned judge of much experi- 
ence, who takes ground against the innovation. We must say, however, that, for 
our own part, we are inclined to believe in the good results of the law; and this 
belief is much strengthened by seeing its application in a late capital case, where, 
after the accused had testified, the impossibility of the Government's succeeding 
became so apparent that the attorney general abandoned the prosecution. We 
have always been of opinion, that the law permitting criminals to testify would 
aid in the detection of guilt; we are now disposed to think that it will be equally 
serviceable for the protection of innocence. 


or A Wirness rrom Arrest. — In re Coughlin. Coughlin, a 
resident of Pennsylvania, came to Boston to attend a cause in the United States 
Circuit Court, as a witness. The case came on and was disposed of on a certain 
day ; and shortly afterwards, on the same day, Coughlin was arrested on mesne 
process from a State court. He petitioned the Supreme Judicial Court to be 
discharged on habeas corpus, and the petition was heard before Mr. Justice 
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Chapman. Against his discharge it was contended, that he was not entitled to 
protection, because he came voluntarily, without a summons ; and the case of Ex 
parte McNeil, 6 Mass. 264, was relied on. The petitioner contended that that 
case was not law; and that, at any rate, it was not applicable to a witness from 
beyond the Commonwealth. The court discharged the petitioner. 


MICHIGAN. 


AN important case, Ready v. Kearsley, has been recently decided on the terri- 
torial land law. We give an abstract of the opinion which was delivered by 
Mr. Justice Cooley. 

Uses, Statute of. — All English statutes in force in Michigan Territory hav- 
ing been repealed in 1810, and no statute of uses passed in the State util the 
revision of 1846, there was nothing between the dates mentioned to prevent the 
creation of any trust which would have been valid at the common law. 

Deed, Ambiguity in.— A deed to S. or his heirs is not void for ambiguity, 
but is a valid conveyance to S., if he be living, and to his heirs, if he be dead. 

Deed by Detroit Land Board: Construction.—The governor and judges 
of Michigan Territory, acting as a land board under the authority of Con- 
gress, laid out the town of Detroit, and conveyed lot 47 as a donation lot to S. 
This town plan was soon abandoned, and a new one made, upon which lot 47, old 
plan, became lot 49. S. went into possession of lot 47, according to the new 
plan, and the land board conveyed lot 49 to another person. By intermediate 
conveyance from S., describing lot 47, K. acquired the possession thereof before 
the discrepancy between the old and new plans had been discovered. The land 
board then gave a deed of lot 47, new plan, to ‘‘S., or his legal heirs and repre- 
sentatives, but always in trust for the use and benefit of the rightful owners of the 
premises, hereinafter mentioned, claiming the same by virtue of the mesne con- 
veyances from the original grantee, or otherwise howsoever, his, her, or their 
heirs,” &e. This deed was before the revision of 1846. 

Held, 1. That, as this was the first conveyance of this lot 47, the ‘‘ original 
grantee” mentioned in it was S., to whom it was given. 

2. That the deed did not confer upon S. the power to select the beneficiaries 
under it, but the deed itself undertook to point them out. 

3. That there was no uncertainty as to the cestuis que trust, but they were 
designated as the persons claiming the premises by mesne conveyance, or other- 
wise, under S. And as K. had become the complete equitable owner of the rights 
obtained by S. under his first deed, he was the ** rightful owner ” within the mean- 
ing of this conveyance. 

4. That the naked trust created by this deed was executed, and became a legal 
title in K., by force of the statute of uses in the revision of 1846. 

Execution of Power: Unauthorized Conditions. — The general rule is, that, 
if the donee of a power, in undertaking to execute it, annexes unauthor- 
ized conditions, the conveyance will be valid, and the conditions void. But if 
the grantee has only a naked legal right to a conveyance, coupled with no equity, 
and he accepts a conveyance charged with a trust in favor of the party who has 
become vested with the equity, such trust may be enforced against him. 
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Powers of Detroit Land Board.—The said governor and judges of 
Michigan Territory, acting as a land board, and the mayor, recorder, and 
aldermen of Detroit, their successors, were vested by the Acts of Congress of 
1806 and 1842, with both judicial and discretionary powers, for public reasons 
and public purposes; and, so long as their acts are within the spirit of these 
statutes, they are entitled to liberal intendments in their support. Where, there- 
fore, in conveying a donation lot, instead of an absolute conveyance, they exe- 
cute one in trust, which will better accomplish the legislative intent in the par- 
ticular case, such conveyance is not to be held void on the ground of want of 
authority in the board to create trusts. 

The land board, having authority to grant to each of a specified class of per- 
sons a donation lot, does not exhaust its powers until the grant has been made 
effectual. Where, therefore, deeds of the same lot were given to two persons, 
and the second grantee obtained possession and held it, the board had power to 
convey another donation lot to the first grantee, in lieu of the one thus lost. 

Conveyance by Detroit Land Board.—The designation of a piece of land 
by the board as a donation lot to a person named, not followed by deed, did not 
vest a title, legal or equitable, in the person to whom it was thus allotted, as 
against a subsequent grant by the board. The deeds alone fixed the rights of 
beneficiaries. 


MISSISSIPPI. 


Mr. Justice YERGER, in the case of Kelley v. Christman, has decided that an 
action may be maintained on a note given in consideration for furnishing a sub- 
stitute for the maker of the note in the military service of the Confederate 
States. After discussing the character of the conflict between the United States 
and the Confederate States, the learned judge says : — 


“The conclusions resulting from these principles are obvious and incontrovertible. 
The State of Mississippi, during the existence of civil war, was within the territorial 
jurisdiction of the belligerent power called “The Confederate States.” The laws of 
the United States were suspended for the time being; its territory was enemy terri- 
tory ; its inhabitants, regardless of their private individual opinions, were enemies of 
the United States. They owed allegiance, and were compelled to render it, to the 
power which had control and jurisdiction over them. As a matter of course, then, 
their private dealings, contracts, and relations are to be regulated, governed, and 
construed by the rules and policy of the power which controlled them, and not by the 
laws and policy of the United States, which, for the time being, were suspended and 
withdrawn. The contracts and dealings of individuals during that time should be 
tested, not by the laws in existence before, or by the laws in existence now, but by the 
laws which governed them when the contracts were made. To determine otherwise 
would be cruel and unjust to the inhabitants of a territory who were unable to fix 
their own status, and compelled to accept that which belligerent force gave them. 

“Tt is true that none of the laws of the defeated belligerent will be enforced after 
the termination of the war. It is true, that no obligation assumed by it is in any way 
binding upon the successful power; but the private contracts of individuals, made 
during the existence of the way, stand upon a very different footing. At the time 
they were made, they were made in accordance with the regulations of the only 
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power which had jurisdiction over them. These contracts are to be construed, not by 
the light of subsequent events, but by the state of things actually existing when they 
were made. 

“ Although not in terms made a part of the Constitution of the United States, yet 
that instrument, and the powers and duties of the United States under it, are to be 
construed with reference to international law. From the principles of that law, and 
not from the letter of the Constitution, the United States derived its power to blockade 
the Southern ports ; to seize goods, as contraband of war, which were attempting to 
enter the blockaded ports; to libel and confiscate, as enemy property, all goods 
which, in violation of the blockade, were brought from the territory of the States in 
rebellion, regardless of the real ownership of the goods. From the principles of inter- 
national law, and not from the letter of the Constitution or the acts of Congress, the 
supreme court of the United States deduced the rule, that all territory occupied by 
the States in rebellion was, during the existence of the war, to be treated as enemy 
territory ; that all property situated within that territory was to be treated as en- 
emy property, and that all the inhabitants were to be treated as enemies, regardless 
of their private individual opinions. For the time being, the Constitution and laws 
of the United States over that territory were suspended ; no man residing, during that 
time, in the States in rebellion, could institute a suit in the courts of the United 
States, or claim the protection of its judicial tribunals for his person or his property. 
The jurisdiction of the laws of the United States was suspended. The place of a 
party’s residence, and not his opinion as to the justice and propriety of the war, deter- 
mined his political status. If he resided within the enemy territory, he was an enemy 
of the United States; his property was enemy property, subject to seizure and cap- 
ture, whatever his private opinions might be. He could not appeal to the laws 
of the United States to protect it or him; and where there was no protection, 
there was necessarily no allegiance, for the two doctrines are reciprocal. Having 
recognized the existence of a civil war, and of a belligerent power having territorial 
jurisdiction, with fixed and determined boundaries ; having impressed upon that terri- 
tory the character of enemy territory, and upon all its inhabitants the character of 
enemies; and having suspended the jurisdiction of civil law, and extended over it 
the laws of war, all the consequences resulting from such a state of things must 
necessarily follow ; and, as we have heretofore shown, one of these consequences is, 
that the occupancy of territory by a belligerent power subjects, for the time being, the 
inhabitants of such territory to the jurisdiction and control of the power which holds 
possession of the country; and the contracts and dealings of the inhabitants, made 
during that occupancy, must be determined by the rules which the power having 
dominion over them establishes. 

“These principles in no respect recognize the legitimacy of the insurrectionary 
government, nor in any wise make the United States responsible for the public acts 
or contracts of the Confederate States. They were merely established to mitigate 
the cruelties and hardships of war, and to protect the inhabitants from what would 
otherwise be a condition of unmitigated and intolerable evil. 

“ Apply the principles above laid down to the case at bar. 

“The defendant, at the time the contract was made, was held to military service 
by the law and authority of the Confederate States, then a recognized belligerent 
power, and to which he owed allegiance and duty. By the laws of that power which 
so held him in service, he was authorized to obtain his discharge from the same by 
furnishing a substitute. He applied to, and obtained, through the services and exer- 
tions of the plaintiff, who was also resident within the Confederate States, a substi- 
tute to take his place in the army, and was then discharged from his military service. 
For this service by the plaintiff, he executed the note sued on. This service was 
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rendered at the time when the Constitution and laws and public policy of the 
United States were displaced and suspended by the belligerent power then in posses- 
sion of the territory called the Confederate States, and the note was made in accordance 
with the laws and policy of that belligerent power, and to further and maintain the 
purposes of its organization. ‘The laws and policy of the State of Mississippi were 
subordinate to the policy of that belligerent power, she being within its territorial 
jurisdiction and occupancy. Thus the contract being made between citizens of the 
State of Mississippi, owing a temporary allegiance and obedience to the laws of 
the Confederate States, not in violation of the policy of the United States or the 
State of Mississippi, then and there existing, but made in accordance with the public 
policy of the power having possession of the territory and control of the allegiance 
and duty of the parties to the contract, is binding, and can be enforced in the courts 
of the State of Mississippi.” 


Mr. Justice Clayton has made a contrary decision on the case of Avera vy. 


Robertson. After treating at length of the legal results of the late war, he con- 
eludes : — 


“Tt has already been shown that the municipal laws regulating private rights are 
not changed or affected by the mere fact of conquest. Still, it is in the power of the 
conqueror to alter or to modify them, and they are changed in the manner and to 
the extent he may direct. These are the only great changes in regard to private 
rights, except in the matter of slavery, which have been insisted upon by the con- 
queror. The great body of laws remain unaffected and unimpaired. The re-enact- 
ment of certain laws, and the recognition of certain rights by the convention of 1865, 
were consequently, in my view, a mere work of supererogation. They were un- 
touched ‘by the conqueror, and did not need the aid of any ordinance of the conven- 
tion. 

“Tt only remains to apply these principles. The issuance of Treasury notes by 
the Congress of the Confederate. States was done by virtue of the war power in the 
Constitution, and was the exercise of a belligerent right. I have so held at this 
court in regard to the legal tender notes of the United States. Indeed, almost every 
act of the Confederate Congress related to the conduct of the war, and to the means 
necessary to give it the greatest aid and efficiency. These all sank with the Con- 
tederacy. The political and civil rights of the people of the South depend on the 
provisions of the new or altered system, in the absence of treaty stipulations on 
the subject. The abolition of the whole rebel debt, as it is called by the superior 
power, the extinction of the government which created it, and the annulment of the 
laws which gave it vitality, make it impossible to recover upon the notes themselves. 
And this condemnation adheres to them, even in a secondary transaction. Whatever 
the abstract right may be, a remedy could not be administered by a court, organized by 
permission of the conqueror, and bound by the provisions of the Constitution of the 
United States. 

“The same reasoning applies with all its force to the suit brought to recover the 
amount agreed to be paid for a substitute to serve in the Confederate army; and 
the same result must follow. In neither of these cases can a suit be sustained. 

“ But the statutes passed by the legislature of this State, to suspend the operation 
of the statutes of limitation during the war, were in my estimation valid and binding. 
They were municipal laws, affecting private property only, and have not been touched 
by the conquering power.” 
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NEW YORK. 


Unirep Srates Disrricr Court ror tae Sournern District or New 
York. The Meteor.— We copy the following account of this case from a 
New-York journal : — 


“ At last, the long-expecied decision of Judge Betts, in the case of the Chilian 
privateer, the Meteor, has been delivered. The whole opinion is too lengthy for 
the columns of this paper; but we print below the most important portions. It 
will be remembered that the Meteor was seized on suspicion of having been purchased 
by the Government of Chili for privateering purposes, in the manner in which the 
Shenandoah was purchased in England ; that the only munitions of war found on her 
were some one or two cases of fixed ammunition ; and the chief evidence against the 
vessel was her character as specially fitted tor warlike purposes, and the character 
of the agents of the purchasers. The vessel was condemned last spring, and then 
bonded; but the grounds of condemnation have not heretofore been published. In 
its opinion, the court, after reviewing the formal questions raised by the defence, dis- 
cusses the question as to the necessity of first convicting some person of the crime 
of fitting out an armed vessel, and decides that this is not necessary in an 
action in rem for the condemnation of the vessel, citing Mr. Justice Story’s decision 
in the case of the brig Malek Adhel (2 How. 210) and the cases cited therein; and 
declares on the authority of these cases, that, under the third section of the Act of 
1818, under which the libel in this case is filed, it is only necessary, in order to secure 
a condemnation of the vessel, for the libellants to show that the vessel has been fitted 
out and armed, or been attempted to be fitted out and armed, or been furnished, fitted 
out, or armed, with the intent, on the part of any person fitting out and arming her, 
or attempting tu fit out and arm her, or procuring her to be fitted out and armed, or 
knowingly concerned in the furnishing, fitting out, or arming of her, that she should 
be employed in the service of any foreign state, or of any people, to cruise or commit 
hostilities against the subjects, citizens, or property of any foreign prince or state, or 
of any people, with whom the United States are at peace; that it is not necessary for 
the libellants to prove the individuality or identity of such person any further than 
to prove that the prohibited acts were done by some person ; that it is not at all neces- 
sary for the libellants to show, that the owner of the vessel, or his authorized agent, 
was concerned in the commission of the prohibited acts; but the law imposes upon the 
owner the necessity of withholding his property from being made by any person 
the instrument of violating the law ; and that, if the law has been violated, the vessel 
may be forfeited, if the prohibited acts have been committed by any person, whether 
the owner was concerned in the violation of the law or nou. 

“At the conclusion of the trial, the libellants asked to amend their pleadings, on 
which the court ruled as follows :— 

“«In the present case, the court is of opinion, that the proposed amendments will 
not introduce any new res, or subject of litigation; and that public justice and 
the substantial merits of the controversy require their allowance, and without the 
imposition by the court of any terms on the libellants. The amendments are, accord- 
ingly, allowed to be made with like effect as if they had been contained in the 
amended libel when it was filed, and the libellants are at liberty to enter an order 
of amendment to that effect. 

“«On the merits, the sole question for determination in this case is, whether the 
averments of the libel, as thus amended, are supported by the testimony ; and whether 
any offence prohibited by the third section of the Act of April 20, 1818, was com- 


402 SUMMARY OF EVENTS. 


mitted prior to the filing of the libel, so as to require the forfeiture of the vessel, her 
tackle, &c. The offences set out in the section must have been committed within 
the limits of the United States, and are properly classified thus: First. The fitting 
out and arming, by any person, of any vessel, with the intent, on the part of such 
person, that she shall be employed in the service of any foreign state or of any peo- 
ple, to cruise or commit hostilities against the subjects, citizens, or property of any 
foreign prince or state, or of any people, with whom the United States are at peace. 
Second. The attempting by any person to fit out and arm any vessel with the like 
intent. Third. The procuring by any person, to be fitted out and armed, any vessel 
with the like intent. Fourth. The being knowingly concerned by any person in the 
furnishing of any vessel with the like intent. Fifth. The being knowingly concerned 
by any person in the fitting-out of any vessel with the like intent. Sixth. The being 
knowingly concerned by any person in the arming of any vessel with the like intent. 
Seventh. The issuing or delivering by any person of a commission, within the terri- 
tory or jurisdiction of the United States, for any ship or vessel, to the intent that she 
may be employed as aforesaid. If any one of these offences has been committed, 
the vessel in respect to which it is committed is, with her tackle, &c., to be forfeited. 
... Under the interpretation of the statute contended for by the claimants, it would 
be no offence to issue or deliver a commission within the United States for any ves- 
sel, unless such vessel were actually armed at the time, or perhaps were intended to 
be armed prior to her departure from the United States; and it would be no offence 
to issue a commission, within the United States, for a vessel fitted and equipped to 
cruise or commit hostilities, and intended to cruise and commit hostilities, so long 
as such vessel was not armed at the time, and was not intended to be armed within 
the United States, although it could be shown that a clear intent existed, on the part 
of the person issuing or delivering the commission, that the vessel should receive her 
armament the moment she should be beyond the jurisdiction of the United States. 
The court cannot give any such construction to the statute. Such a construction 
was repudiated by the supreme court. 

“«The testimony is abundant, that the owners of the Meteor, both directly and 
through their recognized agent, Cary, were knowingly carrying on negotiations with 
persons whom they recognized as authorized to represent the Chilian Government, 
and who did in fact represent that Government, for the sale of the Meteor to that 
Government ; that the negotiations between Cary and Wright were carried on during 
the war between Spain and Chili; and that Wright disclosed to Cary that his prin- 
cipals were the Chilian Government. The Meteor was seized on the 23d of January, 
1866. The manifest of her cargo, furnished to the custom-house by her master, and 
put in evidence, sets forth her cargo as being fuel and stores, and her destination as 
being Panama, with a crew fifty-seven in number. ... 

“*Much reliance was placed by the counsel for the claimant, in his summing-up, 
upon the doctrine supposed by him to have been laid down by the Supreme Court in 
the case of The Santissina Trinidad (7 Wheat. 283). That doctrine was stated by 
the counsel in various forms; but the principle contended for was, that freedom of 
commerce is allowed to a neutral to furnish to a belligerent warlike materials or warlike 
vessels, as articles of merchandise or traffic; that, while the principle of the law of 
nations is recognized, which prohibits neutral territory from being used by either bel- 
ligerent as a vantage ground from which he may sally forth to commit hostilities 
upon the other belligerent, yet the right of citizens of the neutral country to sell all 
that their industry produces for purposes of war, as fair matter of trade to any bel- 
ligerent, cannot be interfered with; that it is no offence and no violation of neutrality 
to sell a vessel of war, armed or not armed, in our ports, to a belligerent power; and 
that there is the same right, under the law of nations, to sell in our ports an armed 
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vessel, under such circumstances, that there is to sell guns or ammunition, or any 
other raw material. At another stage of his argument, the counsel maintained the 
proposition, that, unless it appeared affirmatively, that the vessel was to sail out from 
the port of New York as an enlisted hostile ship of one belligerent, there was no crimi- 
nality ; although it should be made to appear by indisputable proof, that she had been 
built, fitted, armed, and equipped as a ship of war, complete and ready for action. 
The views thus pressed upon the court have, in its judgment, no foundation in public 
law, or in any decision that has been made by the highest judicial tribunal of the 
United States.’” 

“The court then discusses the cases of The Santissima Trinidad and The Gran 
Para, and concludes : — 

“<The Meteor, although she did not have on board of her, when seized, any 
cannon, small arms, or ammunition, except the boxes of cannon-shot testified to by 
the witness Sease, was not, on the evidence, really engaged any more in a commer- 
cial adventure, in taking out her clearance for Panama, than was the Irresistible in 
her voyage to Buenos Ayres. The Meteor, although not completely fitted out for 
military operations, was a vessel of war, and not a vessel of commerce. She has in 
no manner been altered from a vessel of war so as to fit her to be only a merchant- 
man, and so as to unfit her to be a vessel of war. It needed only that she should 
reach a point beyond the jurisdiction of the United States, and there have her arma- 
ment and ammunition put on board of her, to become an armed cruiser of the Chilian 
Government against the Government of Spain. To permit a transaction of the kind 
shown by the proofs in this case to be consummated, would, isf the language of Chief 
Justice Marshall, in the case of the Gran Para, be ‘a fraudulent neutrality.’ 

“The sale of a fully armed vessel of war in the United States to a belligerent 
government, or to a subject or citizen of such government, may be, as a naked act, 
lawful, and no offence against the law of nations or of the statutory law of the United 
States ; but, if such vessel passes virtually, and to all practical intents and purposes, in 
the United States, into the control of the belligerent power, or of its subject or citizen, 
with the intent, on the part of those concerned in putting the vessel under such con- 
trol, that she shall be employed in the service of the belligerent power, to cruise or 
commit hostilities against the subjects, citizens, or property of a power at war with 
such belligerent and at peace with the United States, the neutrality of the United 
States is compromised, and the neutrality law of the United States is violated. To 
say, that, with such an intent proved in the sale of the vessel, nothing has been done 
in violation of the third section of the Act of 1818, is to make such section virtually 
a dead letter. The doctrine contended for would result in this, that the building 
and arming of the vessel would be perfectly lawful, because, in building and arming 
her, there was no intent to have her unlawfully employed ; and the sale would be per- 
fectly lawful, although such intent existed at the time of the sale, because no’ such 
intent existed when she was built or armed; and no interference could be had with 
her after the sale, because, as she was fully armed and equipped at the time of the 
sale, it would be unnecessary to do any thing to her after the sale, to enable 
her to cruise or commit hostilities. This consequence would follow not only 
in respect to a vessel fully armed, but in respect to one which had been merely 
attempted to be fitted out and armed, and in respect to one which had been 
only partially fitted out and armed. The intent is, under the third section, 
the thing which marks the offence. If the prohibited intent does not exist, a 
citizen of the United States may not only sell a fully armed vessel, in a port of 
the United States, to a belligerent power, or to a subject or citizen of such power, 
but may also send a fully armed vessel to a foreign port for sale as a purely 
commercial adventure. To say that the neutrality laws of the United States have 
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never prohibited the sale of a vessel of war as an article of commerce is merely to 
say that they have not prohibited the fitting out and arming, or the attempting to fit 
out and arm, or the furnishing or fitting out or arming, of a vessel within the limits 
of the United States, provided the unlawful and prohibited intent did not exist... . 
The importance of this case, not merely in view of the pecuniary value of the vessel 
proceeded against, but also in respect to the principles of public law involved in it, 
have led the court to a more extended discussion of those principles than would 
otherwise have been necessary. The court, however, entertains no doubt as to 
the correctness of the doctrines of public law which it has applied to the present case. 
Those doctrines are the result of the legislative, executive, and judicial action of the 
public authorities and courts of the United States in a great variety of cases; 
and the court has nowhere found a more excellent summary of them than in 
Wheaton’s “ International Law ” (8th edition, with notes by Dana, pages 562, 563, 
note 215): ‘As to the preparing of vessels within our jurisdiction for subsequent 
hostile operations, the test we have applied has not been the extent and character 
of the preparations, but the intent with which the particular acts are done. If any 
person does any act, or attempts to do any act, toward such preparation, with the intent 
that the vessel shall be employed in hostile operations, he is guilty, without reference 
to the corapletion of the preparations, or the extent to which they may have gone, 
and although his attempt may have resulted in no definite progress toward the comple- 
tion of the preparations. The procuring of materials to be used, knowingly and with 
the intent, &c., is an offence. Accordingly, it is not necessary to show that the vessel 
was armed, or was in any way, or at any time, before or after the act charged, in a 
condition to commit acts of hostility.’ ‘Our rules do not interfere with bona fide 
commercial dealings in contraband of war. An American merchant may build and 
fully arm a vessel, and supply her with stores, and offer her for sale in our own 
market. If he does any acts, as an agent or servant of a belligerent, or in pursuance 
of an arrangement or understanding with a belligerent, that she shall be employed in 
hostilities when sold, he is guilty. He may, without violating our law, send out such 
a vessel, so equipped, under the flag and papers of his own country, with no more 
force of crew than is suitable for navigation, with no right to resist search or seizure, 
and to take the chances of capture as contraband merchandise, of blockade, and of a 
market in a belligerent port. In such case, the extent and character of the equip- 
ments is as immaterial as in the other class of cases. The intent is all. The act is 
open to great suspicions and abuse, and the line may often be scarcely traceable; yet 
the principle is clear enough. Is the intent one to prepare an article of contraband 
merchandise to be sent to the market of a belligerent, subject to the chances of cap- 
ture and of the market? Or, on the other hand, is it to fit out a vessel which shall 
leave our port to cruise, immediately or ultimately, against the commerce of a friendly 
nation? The latter we are bound to prevent. The former the belligerent must pre- 
vent.’ The evidence in the present case leaves no rational doubt, that what 
was done here in respect to the Meteor was done with the intent that she should be 
employed in hostile operations in favor of Chili against Spain; and that what was done 
by her owners toward despatching her from the United States was done in pursuance 
of an arrangement with the authorized agents of Chili for her sale to that Government 
and for her employment in hostilities against Spain, and that the case is not one of a 
bona fide commercial dealing in contraband of war. With these views, there must be 
a decree condemning and forfeiting the property under seizure, in accordance with 
the prayer of the libel.’ ” 

D. S. Dickinson, S. G. Courtney, Webster, and Craig for the United States ; Evarts, 
Southmayd, and Choate for the claimants. ; 
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Tue Jumer Witt Case. — This case, from the interest felt in the life of the 
testatrix, and the large amount of money involved, excited no little interest in 
New York, and indeed throughout the country. It arose upon the will of Madame 
Eliza Jumel, who died in New York on the 16th of July, 1865, aged ninety-one. 
She was a native of Rhode Island, born of poor parents, but was adopted by wealthy 
people, and figured prominently in society fifty years ago. In 1804, she married 
Stephen Jumel, a French wine merchant, and resided for many years in France. 
Her large fortune she derived from her husband, by whom she had no children, 
After his death, she married Aaron Burr, then verging on eighty. A separation, 
however, shortly afterwards took place, arising, it was said, from differences be- 
tween them concerning the wife’s property. By the will in suit, which was exe- 
cuted in 18€3, Madame Jumel gave a large portion of her property (estimated 
at nearly a million of dollars) to religious and charitable objects, suggested by 
her rector, the Rev. J. Howard Smith, to whom she bequeathed a legacy of five 
thousand dollars. The trial to test the validity of this will was a mere formality, 
as the case had been settled by the parties, and the proceedings were only con- 
tinued for the purpose of procuring a verdict against the will. The grounds for 
attacking it were mental incapacity and undue influence. It may well be doubted 
what would have been the result if the case had actually been contested, and gone 
to the jury after full examination of evidence and arguments by counsel. Messrs. 
O’Conor, Pierrepont, Stoughton, Bradford, and other eminent counsel, were en- 


gaged in the case. 


Tue case In re Livingston, decided at the June term, 1866, of the court of 


appeals, from the circumstances attending it is worthy of special note. It deter- 
mines the following points : — 


“ The statute of New York authorizes any person interested in the execution of 
an express trust to apply by petition for the removal of the trustee. A trustee held 
real estate on trust to pay the rents to A. for life, and after his death to convey the 
property to B. Semble, that B. could not apply by petition for the removal of the 
trustee, as B. was not expressly, but only impliedly, interested in the execution of 
the trusts during the lite of A. 

“If A. conveys real estate to a trustee in trust for himself for life, remainder to B., 
a petition by B. for the removal of the trustee should be dismissed, if it appears that 
A. was of unsound mind, or that the trust deed was obtained by undue influence. 

“Tf A. conveys real estate to a trustee in trust for himself for life, remainder to B., 
a petition by B. for the removal of the trustee on the ground that he is defrauding 
A. should be dismissed. 

“ An equity case decided by one judge cannot be reheard by another except by 
way of appeal.” 

The most extraordinary feature of the case was the following : — 

“ While a petition for the removal of a trustee was pending, the parties to the 
proceeding made a settlement, and agreed that all the legal proceedings should be 
discontinued ; and the supreme court accordingly ordered them discontinued. But, 
notwithstanding, the judge before whom the rehearing for the removal of the trustee 
was pending, proceeded to order that the trustee should be dismissed, and subse- 
quently made an order amending his order of dismissal, by antedating it so that its 
date might be earlier than the date of the settlement. The court of appeals of 
course set aside these proceedings since the settlement. The case would seem to in- 
dicate the need of some reform in the course of practice in the courts.” 

VOL. I. 27 
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CANADA. 


Tue Extrapirion or Lammranpe. — Since the case of Anderson, the fugitive 
slave, which might have given rise to grave diplomatic complications, had not 
our civil war intervened, no Canadian case has excited so much interest as that 
of Lamirande, who was recently delivered up to the French Government by the 
Canadian authorities. The statement of the case by Mr. Justice Drummond, 
which we copy from the ‘*‘ Lower Canada Law Journal,” presents that view of it 
which it is believed the British Government have adopted; and we wish to ex- 
press our own concurrence in this opinion of what seems a very disgraceful 
affair : — 


“On the 26th of July last, a document, under the signature of His Excellency the 
Governor General, purporting to be a warrant for the extradition of the petitioner, 
issued under the authority vested in His Excellency by the provisions of the statute 
passed by the Legislature of the United Kingdom of Great Britain and Ireland, in the 
sixth and seventh years of Her Majesty’s reign, entituled ‘An Act to give effect to a 
convention between Her Majesty and the King of the French for the apprehension of 
certain offenders,’ setting forth that the said petitioner stood accused of the crime 
of ‘ forgery by having, in his capacity of cashier of the Bank of France at Poitiers, made false 
entries in the books of the said bank, and thereby defrauded the said bank of the sum of seven 
hundred thousand francs ;’ that a requisition had been made to His Excellency by the 
Consul General of France in the Province of British North America, to issue his war- 
rant for the arrest of the said prisoner, and requiring all the justices of the peace 
and other magistrates and officers of justice, within their several jurisdictions, to aid 
in apprehending the petitioner, and committing him to jail. 

“Under this document, the prisoner was arrested, and, after examination before 
William H. Brehaut, Esq., police magistrate and justice of the peace, was fully com- 
mitted to the common jail of this district, on the twenty-second day of the current 
month of August. 

“On the following day, between the hours of eleven and twelve o’clock in the 
forenoon, notice was given in due form by the prisoner’s counsel to the counsel 
charged with the criminal prosecutions in this district, that he (the counsel for the 
prisoner) would present a petition to any one of the judges of the Court of Queen’s 
Bench, who might be present in Chambers at one o’clock in the afternoon of the 
following day (the 24th), praying for a writ of habeas corpus and the discharge of 
the prisoner. 

“ At the time appointed, this petition was submitted to me. 

“Mr. J. Doutre appeared for the petitioner; Mr. T. K. Ramsay for the Crown; 
and Mr. Pominville for the private prosecutor. 

“A preliminary objection, raised on the ground of insufficient notice, was over- 
ruled. Mr. Doutre then set forth his client’s case in a manner so lucid, that I soon 
convinced myself, after perusing the statute cited in the warrant of extradition, that 
the warrant itself, the pretended warrant of arrest, alleged to have been issued in 
France arrét de renvoi, and all the proceedings taken with a view to obtain the ex- 
tradition of the petitioner, were unauthorized by the above-cited statute, illegal, null, 
and void, and that the petitioner was therefore entitled to his discharge from im- 
prisonment. 

“But as Mr. Pominville, whom I supposed to be acting as counsel for the Bank of 
France, wished to be heard, I adjourned the discussion of the case until the following 
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morning. I would have issued the writ before adjourning, had the counsel for the 
prisoner insisted upon it. But that gentleman was no doubt lulled into a sense of 
false security, by the indignation displayed by the counsel for the Crown, when Mr. 
Doutre signified to me his apprehension that a coup de main was in contemplation to 
carry off the petitioner before his case had been decided. 

“On the following morning, Saturday, the 25th of this month, I ordered the 
issuing of a writ of habeas corpus to bring the petitioner before me with a view to his 
immediate discharge. 

“My determination to discharge him was founded upon the reasons following : — 

“1st. Because it is provided by the first section of the Act of the British Parlia- 
ment to give effect to a Convention between Her Majesty and the King of the French, 
for the appreliension of certain offenders (6 & 7 Vict. ch. 75), that every requisition 
to deliver up to justice any fugitive accused of any of the crimes enumerated in the 
said act shall be made by an Ambassador of the Government of France, or by an accred- 
ited diplomatic agent; whereas the requisition made to deliver up the petitioner to 
justice has been made by Abel Frederic Gauthier, Consul General of France in the 
Provinces of British North America, who is neither an Ambassador of the Govern- 
ment of France, nor an accredited diplomatic agent of that Government, according to 
his own avowal upon oath. 

“2d. Because, by the third section of the said statute, it is provided that no jus- 
tice of the peace, or any other person, shall issue his warrant for any such supposed 
offender until it shall have been proved to him, upon oath or affidavit, that the person 
applying for such warrant is the bearer of a warrant of arrest or other equivalent 
judicial document, issued by a judge or competent magistrate in France, authenti- 
cated in such manner as would justify the arrest of the supposed offender in France 
upon the same charge, or unless it shall appear to him that the act charged against 
the supposed offender is clearly set forth in such warrant of arrest or other judicial 
document; whereas, the justice of the peace, who issued his warrant against the peti- 
tioner, issued the same without having any such proof before him, the only document 
produced before him, as well as before me, in lieu of such warrant of arrest or other 
equivalent judicial documents, being a paper writing, alleged to be a translation into 
English of a French document, made by some unknown and unauthorized person in 
the office of the counsel for the prosecutor at New York, and bearing no authenticity 
whatever. 

“3d. Because, supposing the said document, purporting to be a translation of an 
acte d’accusation or indictment, accompanied by a pretended warrant for arrest, and 
designated as an arrét de renvoi, to be authentic, it does not contain the designation of 
any crime comprised in the number of the various crimes, for or by reason of the 
alleged commission of which any fugitive can be extradited under the said statute. 

“4th. Because, by the first section of the said act, it is provided, that no justice 
of the peace shall commit any person accused of any of the crimes mentioned in the 
said act (fo wit, murder, attempt to commit murder, forgery, and fraudulent bankruptcy), 
unless upon such evidence as, according to the laws of that part of Her Majesty’s 
dominions in which the supposed offender shall be found, would justify the apprehen- 
sion and committal for trial of the person so accused, if the crime of which he shall 
be accused had been there committed. 

“Whereas the evidence produced against the petitioner, upon the accusation of 
forgery brought against him before the committing magistrate, would not have justi- 
fied him in apprehending or committing the petitioner for the crime of forgery, had 
the acts charged against him been committed in that part of Her Majesty’s dominions 
where the petitioner Was found ; to wit, in Lower Canada. 

“ 5th. Because the said warrant for the extradition of the petitioner, as well as the 
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warrant for his apprehension, does not charge him with the commission of any of 
the crimes for which a warrant of extradition can be issued under the said statute; 
inasmuch as in both of the said warrants the alleged offence is charged against the 
petitioner as ‘forgery, by having in the cupacity of cashier of the Branch of the Bank of 
France at Poitiers, made false entries in the books of the bank, and thereby defrauded the 
said bank of the sum of’ seven hundred thousand jrancs.’ 

“Whereas the said offence, as thus designated, does not constitute the crime 
of forgery, according to the laws of England and Lower Canada; for, to use the 
words of Judge Blackburn, when he pronounced judgment concurrently with Chief 
Justice Cockburn and Judge Shee, in a case analogous to this (Lx parte Charles 
Windsor, Q.B., May, 1565), ‘ Forgery is the false making of an instrument pur- 
porting to be that which it is not; it is not the making of an instrument purporting to 
be that which it is; it is not the making of an instrument which purports to be what 
it really is, but which contains false statements. Telling a lie does not become a 
forgery because it is reduced to writing.’ 

“The gaoler’s return to this writ of habeas corpus was, that he had delivered over 
the prisoner to Edme Justin Melin, Inspecteur Principal de Police de Paris, on the 
night of the 24th instant, at twelve o’clock, by virtue of an order signed by M. H. 
Sanborn, Deputy Sheriff; grounded upon an instrument signed by His Excellency 
the Governor General. 

“lt appears that the petitioner thus delivered up to this French policeman is now 
on his way to France, although his extradition was iilegally demanded, and although 
he was accused of no crime under which he could have been legally extradited; and 
although, as I am credibly informed, His Excellency the Governor General had 
promised, as he was bound in honor and justice, to grant him an opportunity of hav- 
ing his case decided by the first tribunal of the land before ordering his extradition. 

“It is evident that His Excellency has been taken by surprise ; for the document 
signed by him is a false record, purporting to have been signed on the 28d instant, 
at Ottawa, while His Excellency was at Quebec, and falsely certified to have been 
recorded at Ottawa betore it had been signed by the Governor General. 

‘‘In so tar as the petitioner is concerned, I have no further order to make, for he 
whom I was called upon to bring before me is now probably on the high seas, 
swept away by one of the most audacious and hitherto successful attempts to frus- 
trate the ends of justice which has yet been heard of in Canada. 

“The only action I can take, in so tar as he is concerned, is to order that a copy 
of this judgment be transmitted by the Clerk of the Crown to the Governor General, 
for the adoption of such measures as His Excellency may be advised to take to main- 
tain that respect which is due to the courts of Canada and to the laws of England. 

“As to the public officers who have been connected with this matter, if any pro- 
ceedings are to be adopted against them, they will be informed thereof on Monday, 
the twenty-fourth day of September next, in the Court of Queen’s Bench holding 
criminal jurisdiction, to which day I adjourn this case for further consideration.” 


GREAT BRITAIN. 


LeGaL AppornTMENTS. — A large number of important changes have taken 
place in the legal offices in England. Lord Justice Knight Bruce has resigned, 
and survived his retirement but a short time. Sir Hugh Cairns, the attorney 
general, succeeds him, and is succeeded in turn by Mr. John Rolt, the eminent 
chancery barrister. Lord Chief Justice Erle also resigns, and is succeeded by 
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the solicitor general, Sir William Bovill. Mr. J. B. Karslake, Q.C., is the new 
solicitor general. Another vacancy is made by the resignation of Vice-Chan- 
cellor Sir Richard Torin Kindersley, who is succeeded by Mr. William Malins. 
In Ireland, Mr. Walsh, attorney general, has been appointed Master of the 
Rolls; Mr. Morris, attorney general, and Mr. Chatterton succeeds the latter 
as solicitor general ; while Mr. John George has been appointed a judge of the 
Queen’s Bench, in place of Judge Hayes, resigned. 

The retirement of Lord Chief Justice Erle from the head of the Common Pleas 
will cause general regret. No one of the present English common law judges 
enjoys so great a reputation in America as he. Lord Chief Justice Cockburn’s 
great powers were fully proved in the House of Commons and at the bar, and 
he is said to be unrivalled at nisi prius and in administrative duties; but he cer- 
tainly does not, in the reports, sustain his splendid parliamentary reputation. 

Sir Hugh Cairns begins his judicial life at an age which promises for him a 
long judicial career. His present place will doubtless prove but a stepping- 
stone to a peerage and the Great Seal. This distinguished lawyer is an Irish- 
man, and was born in 1819. He was educated at Trinity College, Dublin, where 
he graduated with high honors in 1840. He was called to the bar by the Middle 
Temple in 1846, became a Queen’s Counsel in 1856, and was solicitor general 
from March, 1858, to June, 1859. Although an equity lawyer, Sir Hugh Cairus 
has of late years practised a good deal in the common-law courts in important 
cases, and has even been retained to lead at nisi prius. He was the leading coun- 
sel for the defendants in the case of the Alexandra. He has for many years divided 
with Sir Roundell Palmer the highest position at the chancery bar, although his 
competitors were such eminent men as Rolt, W. M. James, Malins, Bacon, 
his seniors in years and of the first rank in the profession. In Parliament, too, 
his abilities have been so effective that many have looked upon him as the future 
leader of the Conservative party. 

Not only important personal changes, but important changes in the constitu- 
tion of the common-law courts, are believed to be in contemplation. The increase 
of nisi prius business requires a larger number of judges to dispose of it. The 
county of Lancaster, particularly, as the great centre of the manufacturing inter- 
ests, is suffering from the large arrears of business. Another judge will proba- 
bly, on the opening of Parliament, be added to each of the common-law courts. 
It is also proposed to create a new court, consisting of three or more judges, 
who shall perform the duties of the courts of probate and divorce, and (ulti- 
mately) of the court of admiralty, and also do nisi prius duty. 


Sm James Bruce. —The Right Hon. Sir James Lewis Knight 
Bruce, D.C.L., late Lord Justice of the Court of Appeals in Chancery, died on 
the 7th of November, aged seventy-five. The deceased, as Mr. Knight, was a 
very eminent member of the bar. He was one of the vice-chancellors appointed 
in 1841, when the number of those judges was increased to three. On the 
establishment of the Court of Appeals, in 1851, he and Lord Cranworth were 
appointed Lords Justices, and he retained this position until within a month 
of his death. Besides his services in the Court of Chancery, Sir James Knight 
Bruce was constant in attendance on the sittings of the Judicial Committee ~ 
of the Privy Council, and delivered some of the ablest judgments in Moore's 
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Reports. ‘On the bench,” says the Law Times, ‘‘as at the bar, he was re- 
markable for the clearness and quickness with which he discerned, and the firm 
grasp with which he held to the points at issue in the cases submitted to him, and 
the rapidity with which, out of a maze of facts, he could extract such as bore 
upon the question to be decided, and so marshal them that the dullest could per- 
ceive their bearing upon it. He prided himself, not without reason, on terse, 
epigrammatic sentences, often witty, and usually wise. These were thrown in 
among the usual imperfections of extempore speech, as if they were the inspira- 
tion of the moment; but they were, for the most part, neatly turned, and 
tog much in contrast with that which preceded and followed, to be other than 
well-prepared mots. As a lawyer, he was sharp rather than profound, with a 
tendency to construe equity as lax law, rather than as a distinct branch of 
the law; and his inclination to do right sometimes led him to forget that he was 
administering, not justice, but law. Many of his earlier judgments will go 
down to posterity as leading cases.” 


Satarres or Jupges. — The salary of the Lord Chancellor is 
£10,000 a year. Those of the Lords Justices and the Master of the Rolls £6,000 
each, and of the Vice-Chancellors £5,000. The Lord Chief Justice of the 
Queen’s Bench has £8,000 a year, the Lord Chief Justice of the Common Pleas 
and Lord Chief Baron £7,000 each, and the Puisne Judges of these courts 
£5,000 each. This last amount is also the salary of the Judge of the Court of 
Admiralty and of the Courts of Probate and of Divorce and Matrimonial 
Causes. A judge’s retiring pension is one-half his salary. 


Instructions as TO Costs. —It has been customary in England, as we 
believe it is generally in this country, for a judge to refuse to instruct a jury 
what damages will carry costs. Chief Justice Erle, however, in the recent case 
of Athol v. Seman, adopted the contrary course, and gave the information asked 
for. The circumstance has given rise to a good deal of discussion, not only at 
the bar, but in non-professional journals; and while the latter approve the course 
of the Chief Justice, the profession seem to prefer the old practice. We copy the 
following remarks on the case from the Solicitors’ Journal : — 


“Now we cannot doubt that the distinct knowledge of the sum which carried costs 
must have influenced the decision of the jury; and, with the greatest respect, we do 
not think that such knowledge should have been permitted to form an element in 
their decision. The old view of the matter, which is still adopted by most of our 
judges, seems to us preferable to the new. The statutes regulating costs are numer- 
ous, and depend in many cases on a variety of circumstances which have nothing 
whatever to do with the merit of the case. Take, for example, an action of tort capable 
of being tried in a county court. There, to entitle himself to costs, if he sue ina 
superior court, the plaintiff must recover more than £5. Now suppose a jury really 
believed him to have suffered in an action against a carrier, for instance, for delaying 
a parcel, only £2 of pecuniary damage, but, at the same time, to have sustained a 
good deal of worry and mental anxiety, they would probably desire to give him his 
costs. But are they, from compassion or any similar motive, to mulct a defendant of 
£5, just because the parties might have settled their dispute in the county court? 
Clearly their duty, and their sole duty, is to assess the damage actually sustained, and 
leave the rest to law. We are far from saying, that, in Athol v. Seman, there may 
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not have been some reasons not apparent from the report to justify the course taken 
by the Chief Justice. But, asa rule, it appears decidedly the best way to leave 
juries in the dark as to the exact consequences, pecuniary or otherwise, of their ver- 
dict. In civil and criminal cases, the less a jury knows of the costs and punishment 
which will follow their verdict, the more likely they will be to decide ‘according to 
the evidence.’ It is the business of the Legislature to provide that justice shall be 
done between the plaintiff and the defendant, in the former case, and between the 
Crown and the prisoner in the latter. To take a familiar illustration, if it were not a 
matter of common notoriety that murder was punished by death, there would be 
fewer unsatisfactory acquittals of murderers. It is the fear of ‘consequences’ which 
often leads a jury astray when trying a capital charge.” 


TnereE has been considerable indignation lately in England, at the extraordi- 
nary conduct of several juries and magistrates in deciding in favor of pretty 
women, appearing as either prosecutrixes or criminals, who have had apparently 
no other recommendation save their good looks. The phenomenon has extended 
beyond the Atlantic, and the sneers of the Saturday Review are not inappli- 
cable here : — 


“The worst part of the business is, that, serious as is the evil which this trial illus- 
trates, and frightful as are the dangers to which innocent men are exposed, there 
really seems no remedy, unless, indeed, as we have suggested, it is possible to hurry 
on female enfranchisement, abolish the weaker vessel theory, and put six women into 
the jury box to protect male prisoners in cases of this kind. It is hopeless attempt- 
ing to persuade a chivalrous British jury, that lovely woman is sometimes sinning, 
and not always sinned against; and it would be, perhaps, too grave a constitutional 
change to arrange that, wherever she is concerned, the trial should be conducted 
solely by a judge selected especially for his want of gallantry, and not much under 
seventy. Where the accuser is young and of prepossessing exterior, it might possibly 
mitigate the miscarriage of justice to keep her thickly veiled or out of sight, unless, 
indeed, there are grounds for suspecting that there is any juror present possessed of 
imagination, in which case concealment would of course make matters worse. To 
insist on the prosecutrix appearing in an ugly dress would overshoot the mark, and, 
by making all charges on the part of women well nigh impossible, would encourage 
connivance at crime. So that, pending the advent of female enfranchisement, we 
can really see no remedy; and can only hope, in the interest of the male creation, 
that the next charge of improper assault may be brought, not against a country shop- 
keeper, but against the Lord Chancellor, the Archbishop of Canterbury, or Mr. 
Mill.” 


Puncn’s LeGat INTELLIGENCE. — We have received numerous inquiries 
about the Vacation Judge in Chambers. Our legal young man has undertaken 
to give our readers all the necessary information. 

The Vacation Judge is the only judge left in town during vacation. He is 
the ‘last rose of summer left blooming alone, all his pleasant companions are 
faded and gone.” 

It is, generally speaking, a punishment (the only one which can be inflicted 
upon so high a legal functionary) for bad behavior during term time, and is 
evidently the very opposite of college rustication. 

His duties are light, but this is small compensation for the long imprison- 
ment. He spends his time in starting imaginary objections, in taking notes of 
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ideal cases, in making speeches to himself before the looking-glass, and in sum- 
ming up. 

When tired of this, he plays leap-frog with the chairs, and dashes his wig. 

After luncheon, he amuses himself by playing on a small comb through a 
piece of brown paper. Smoking is strictly prohibited in Chambers; but His 
Lordship is not unsuccessful in keeping on the windy side of the law, by putting 
his head out of the window in order to enjoy the fragrant Havannah. At seven 
o'clock his dinner is brought to him, and, after that, he is allowed one turn on a 
barrel organ. At ten o'clock, he sings a little thing of Sir RounpELL PaLMEr’s 
composition, and retires gracefully to his couch, which has been prepared for 
him at an earlier hour. 

Anybody may look in and see the Vacation Judge, on payment of a small fee 
to the clerk in the outer office. The Vacation Judge is quite quiet, and will 
talk to a visitor through the bars of his window, or through the keyhole of his 
chamber door, with much playfulness and good temper. 

Give him a joke to crack, and he will evince his gratitude in his own peculiar 
fashion. 

Such, for the instruction of your readers, is the amount of information which I 
can give you about the Vacation Judge. — Punch. 


Law Reports. — We have just received, as we are going to press, the first 
numbers of the reprint of the English Law Reports, by Messrs. T. & J. W. 
Johnson, of Philadelphia. We have not had time to examine them care- 
fully, but they appear to be accurately done, and will confer a great benefit on 
the profession. One thing we are not sure about. The publication of law books 
in parts is not familiar to the profession in this country; we doubt if it will 
be popular, and are inclined to think, that, if the publication was in entire 
volumes, it would be more generally acceptable; we speak on this, however, 
with diffidence. On another point we have no doubts, the reprint ought to con- 
tain the appellate series: though the Scotch Appeals and the Privy Council 
Reports have many cases of local and provincial law, they not unfrequently con- 
tain important decisions of general interest; and the reports of English and 
Irish Appeals in the House of Lords are the most valuable of any English 
reports. The want of a reprint of Clark & Finnelly’s Reports and of the 
House of Lords’ Cases has been a serious inconvenience to American lawyers ; 
and now, when the reports of the highest court of England can be published in 
so convenient a form, there will be much cause for regret if advantage is not 
taken of the opportunity. We trust the enterprising firm which has undertaken 
this edition will conclude to make the edition complete. 


